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 INTRO TO NON-POSSESSORY INTERESTS (SERVITUDES)
Property  - Bundle of rights of ownership (ETPU) !!!

1) Right to Exclude 



- Right to exclude others from the use or occupancy of the property




- Not absolute (EX: Police may use to catch fleeing criminals)




- Owner may grant others the legal right to cross or otherwise use the land (EX: Easement)


2) Right to Transfer



- Right to transfer holders’ property right to others (EX: Sell, donate, devise)



- Most fundamental right




- AKA Right to Alienate

3) Rights to Possess & 4) Right to Use  (EX: Servitude)



a) Owner’s right to use land however he wishes as long as use isn’t a nuisance to others & 




b) Complies w/ all §, ordinances, or other laws that substantially restrict its use
General Definitions

Restricted Covenant - Prevents/Restricts use of land


Present Possessory Property Interest - EX: FS, leasehold


Present Non-Possessory Property Interest - Allows for a specific or limited # of uses (EX: Servitudes)
Remedy at Law !!!

1) DAS – Restitution for harm incurred that can be proven

2) Equitable – Do or refrain from doing something (EX: Injunction, enjoining)



- Cts in equity can take everything into account

Servitude  - A non-possessory right where O has rights in real property possessed by another

Types: Easements, Real Covenants, Equitable Servitudes

Policy: Efficient use of land use externalities (good use of land better > abandoned land)


General



- One may possess a real property interest in land they don’t own



- Subsequent O usually req’d to comply w/ servitude even if no express agreement 


Equitable Servitude - Restricts someone to not do something on their own property 

Restrictive Covenant – Grants someone to do something 

Easement - A non-possessory interest in land in possession of another for a specific purpose
Goal of Property law


- Peaceful health, safety, welfare, & morals for a coexistence of neighbors & entities.


- Balance between humans & environment

Possessory Interest ( General Use

Non-Possessory Interest ( Only for Specific Purpose
EASEMENTS
A non-possessory interest of a right to use land in possession of another for a specific purpose

General

- Can’t own easement on own land

- Holder has no right to possess & enjoy the tract of land


- Right to use for a limited purpose !!!

- S estate owner continues to have the right of full possession & enjoyment. 


- Limitation: Can’t interfere w/ right of special use created in the easement holder

- Easements & covenants go beyond parties to unnamed persons

5 Categories of Easements

Agreed by both parties
1) Express Easement - Arise when O agrees to burden his land (gives another a non-possessory right on his land)

Arise as a matter of law w/out express agreement
2) Easement implied from prior existing use - Not in writing but O doesn’t object (ROL)
3) Easement by Necessity - Must be absolutely necessary (i.e. landlocked, no rd access)
4) Prescriptive Easements  - Adverse possession occurs when a party trespasses & O doesn’t object/exclude (§)
5) Easement by Estoppel - Irrevocable license, Detrimental Reliance (ROL)
Classification

Affirmative Easement - Holder has right to do a particular act on S estate (*Main) !!!

Negative Easement - D Holder has right to prevent burdened possessor (S) from performing acts they’d other be able to do !!!



- Allows D owner to prevent S owner from a particular act !!!



- Law of Covenants applies


Conservation Easement – Express, in-gross, negative easements that restrict the use of servant estates
Types of Estates !!!

Servient Estate – Land burdened by easement 

Dominant Estate – Land benefitted by easement

	APPURTENANT !!!     
	IN GROSS !!!

	Non-possessory right to the use of another’s land

An easement created to attach to & benefit a certain piece of land.  The land for whose benefit the appurtenant easement is created is the D estate.  When the D estate is transferred, any easement appurtenant to it automatically passes with it.  It doesn’t matter if the easement was mentioned in the conveyance. 

- Benefits owner of D estate as possessor 

- Runs w/ the land, rebuttable presumption unless evidence otherwise !!!
- Always attaches to D estate (Incapable of existing separate & apart from D estate)

- Inheritable 

- Never presume in gross if it can be appurtenant (Burky)

- Landlocked parcels always appurtenant - easement is Rd

- Generally has a larger benefit than just for the person

- Benefits D estate & O’s successors
- EX: Grantor conveys to A, his heirs, & assignees, a portion of property to another, reserving in the deed the right to pass & re-pass across the property, presumably to benefit agriculture of grant-owners land
	Non-possessory right to the use another’s land, but is a mere personal interest

An easement for a particular person, not a particular piece of land. An easement in gross is created when the easement interest holder acquires a right of special use in the S estate independent of his ownership or possession of another tract of land. 
- Burden runs w/ land if S estate & there’s intent & notice

- Doesn’t touch S estate (No D estate)
- For benefit of individual/entity only. Not for benefit of any parcel !!!

	
	SUPER TRADITIONAL VIEW

Not assignable (old view) !!!

	
	TRADITIONAL VIEW
Presumption a commercial EiG is assignable & 
non-commercial not assignable !!!
An easement in gross is of a commercial nature is transferable when use results primarily in economic benefit rather than personal satisfaction (Crane)
Purely personal ( Assume not assignable (O’Donovan)

	
	MODERN RESTATEMENT VIEW

Transferable unless clear intent to benefit only original recipient (Crane)


EXPRESS EASEMENTS
CREATION 
Creation must meet §oF (WIWDS) !!!

1) Writing (& Dated)

2) Identify both parties 


3) Manifest intent (to create an easement, assign, etc)

4) Describe land affected (Rights & duties of parties)

Easement Appurtenant must describe both sets of land


Easement in Gross must describe only the burdened land

5) Signed at least by grantor (pref both)
Functions of the § of Frauds - Prevent fraud & perjury (§oF) !!!

1) Channeling Function - Channel prior negotiations into a final legal agreement


2) Cautionary Function - Cautions parties a formal signing is a final & legally enforceable written transaction

3) Evidentiary Function - Final document is Ct-recognizable evidence showing terms of parties’ final agreement

Creation 

Exception - Creates new interest 

Reservation - Retains old interest 


- Best easements are ones that don’t end in litigation bc lawyers were visionary


- Must state what type whether reasonable, scope, defeasance clause if applicable, what should terminate it !!!
4 CORNERS OF THE DOCUMENT 

4 corners of document Ct looks at to enforce ambiguous deeds !!!

1) Rules of Law - Well established & settled substantive legal principals (EX: E. transfer when D estate transferred)


1) Enforceable


2) Have the force of law 

2) Rules of Construction - Used to construe legal instruments

1) Assist interpretation of an ambiguous writing
2) Don’t necessarily have the force of law

3) Rebuttable Presumptions of Law

4) Public Policy - Principles & standards Ct regards as fundamental public concers
- Best benefit to public at large (EX: Bundle of Rights)

- Other facts & circs to determine intent when written


- One can argue a certain action/holding will fulfill it

Why use the 4 corners?



- If clear Ct must give full force or effect to writer or


- If unclear Ct uses 4 corners + other info judge deems necessary

RULES OF CONSTRUCTION
	FSA
	EASEMENT

	Intent to create a FSA presumed when real property is granted, unless it appears a lesser grant was intended 


	1) Limited use/enjoyment in which interest exists 

2) Protects against 3rd party interference w/ use or enjoyment

3) Not subject to will of land-possessor

4) Not a normal incident of interest-possession

5) May create by conveyance


CLASSIFICATION FACTORS

1) Amount of Consideration




more=FSA, less=Esmt

 Can she do better with red tights

2) Specificity of description




same

3) Degree of Limitation of use




same

4) Best interest that serves intent of the parties

5) Wording







convey/bargain/sell=FSA, grant=Esmt

6) Recipient & tax-payer





taxpayer=FSA

7) Treatment of property by heirs/assignees
STRANGER TO THE DEED 
Deed w/ reservation or exception by grantor that favors a 3rd party doesn’t create a valid interest favoring the 3rd party ???
Common-Law - Can’t convey property interest to a “stranger to the deed”

- Doesn’t prevent grantor from granting an easement in any land the grantor retains ownership


- Prevents grantor from reserving an easement to someone other than herself in land she’s transferring
CLARITY OF WORDING IN DEED

Document is clear & unambiguous ( Give full force & effect
- Width, length, & location of the easement are fixed by the deed ( Ct can’t consider other factors to interpret the easements extent (such as what is necessary & reasonable to its effective use)


Clear Manifestation of Intent 





- When an express intent to convey an easement is manifest, it can’t be undermined by language demonstrating otherwise (Greaves)




- Don’t use ROC 

Document unclear & ambiguous ( Look to intentions & reasonable expectations of the parties 
- Unless there’s evidence the parties intended otherwise, the holder of an easement or profit is entitled to use the S estate in a manner reasonably necessary for the convenient enjoyment of the servitude



Ambiguous instrument (NW Realty)




- Intent of the parties, particularly the grantor, must be ascertained by considering all the language in the instrument  

SCOPE OF THE EASEMENT
Anything not in writing is subject to rules of law, construction, presumptions, etc !!!
Determining Intent of Parties re: Scope

1) Easement granted or reserved 

- Reserved = Interpret more strictly 

- Ambiguity generally construed against grantor
2) Amount of consideration original beneficiary paid for the easement 

3) Prior use of land where easement is located

4) Subsequent conduct of the parties


Determining Scope (Always look to intent of original parties)
Lost Tigers Face Real Bad Men Outside


1) Length, width, location 

2) Type of authorized use


3) Anticipated Frequency of use



4) Whether Relocation is possible


5) Whether easement-holder can use it to Benefit property other than D estate


6) Maintenance obligations


7) Others use, including S estate
Easement Location


Majority: Once the location fixed ( can’t move w/out both parties’ consent !!!


Modern: S estate permitted to relocate easement w/out consent, if relocation affords D estate substantially similar benefits to original easement
INCREASE IN INTENSITY OF USE (Aqua Marina)

Requirements !!!



1) Assume parties contemplated a normal increase in intensity of use 




2) Arise from normal, reasonable, & foreseeable development

Appurtenant Easement 



1) Result of normal development of D estate &



2) Increase use permitted as long as no unreasonable, additional burden on S estate


General



- Change in use must be of intensity, not of kind !!!



- Evolutionary increase ok. Revolutionary not ok !!!



- Includes changes in technology

MISUSE OF PERPETUAL EASEMENTS (Brown)
O can’t use/permit use of appurtenant easement for service of land not part of  D estate at the time the easement was created

- O of D estate can’t extend to other parcels

- Misuse is considered trespass & may terminate
REPAIRS & ENJOYMENT 
D Estate ( Easement owner has duty to repair

- Must not unreasonably increase the burden on S estate

- Minority: Allow improvement

S Estate ( Servient O has duty to refrain from interfering w/ easement O’s enjoyment of her rights !!!

- May use his property how he chooses provided he doesn’t hinder use & enjoyment of the easement

- Doesn’t have exclusive possession
NOTICE

4 Types of Notice !!!
1) Actual Notice: Knowledge, no matter how derived ( Subject to burden

2) Constructive Notice: Recorded ( Awareness not req’d (Buyers has duty to research)

3) Inquiry Notice: Purchaser has duty to view & inspect parcel for obvious signs of burden

4) Imputed Notice: Anything an agent knew or should have known is imputed upon the buyer

General
- Recorded ( Notice of original owners intent

- Successor purchases S estate w/out notice( Extinguished & new owner not subject to burden 


- One who’s not a purchaser for value ( Burdened regardless of notice

- Prevent extinguishment by recording, which increases purchase price

- Policy: Protect prudent buyers who do everything in their ability to find out whether the land is burdened

	FEE SIMPLE [NW Realty]
	EASEMENT [Jacobs]

	Rules 

- Grant construed in favor of the grantee & against grantor

- Assume largest estate, unless clear indication otherwise 

Consideration: $120 for 41 acres (Substantial ( likely to be FS)

Description: ‘strip of land’ (Must be exact & specific to be FS)

Wording: “all estate, right, title, interest” (infers permanent)

Prior Use: Trade for water (Getting water ( FS)
	Description: Isn’t specific

Wording: ‘right of way’ ‘over & across’ - Typically restricts use

Interest: Best serves interest of the parties 

Tax: Original owners never paid property taxes

Policy Discourage separate ownership on narrow land strips 

Prior Use: If FS,  owners would’ve objected to construction 


	FEE SIMPLE [Greaves] Loser
	EASEMENT [McGee] Winner

	Description: All right, title & interest

Wording: “Strip of land”

Intent: No lesser estate mentioned
	Consideration: $1

Wording: “right of way”

Limitation: Limited purpose for public hwy

Description: Specifies parcel of land rd effects, not location

Taxes: Paid taxes on it

Interest: Best (avoid McGee trespassing every time they cross)

Prior Use: County treated as an easement (no mineral rights) 

Relocatable: Relocatable & discretionary


	FEE [HURST] winner 
	EASEMENT [BAKER]

	Rule: View in favor of grantee

Specificity: 40 acres & “also” Rd; Location ascertainable

Wording no easement language (“right of way’)

Limitation: Conveyed land except Rd. (already conveyed)

Interest: Guarantees never landlocked

Interest: Not over burdening other parcel 

Maintenance Obligations Hurst maintains accessibility 

Prior Use/Treatment intent of the original parties

Policy No lesser estate established
	RoC: Owners typically don’t give FS on narrow land strips

Description: Vague description of the Rd 

Wording “Rd”, not “strip of land”

Intent: Fence, gate provision indicate FS or easement

Policy Avoid splitting land in half




	Principle Problem  FEE [AL]
	EASEMENT [BARBARA]

	Consideration: $10k 

Specificity: Rd is ascertainable 

Limitation of Use: Barbara can’t impede access to Rd

Best interest of Parties: Rd convenient for Al

Policy Assume FS unless clearly restricts to lessor estate
	Rule: R&E conflicting. Construed against grantor

Consideration $10K (fair market value of easement)

Specificity: Rd not ascertained

Interest: Rd not necessary (hwy access), Easement good enough

Wording: “Rd” not strip of land, prelim negotiations stated “use of the Rd”  “agree to permit him to use”

Prior Use: Mainly ingress & egress to hwy 

Policy Avoid splitting land (narrow strip)

	Write to favor FS: Parcel A to Barbara in FSA, except for the rd connecting X, located at X, which Al retains in FSA
Write to favor easement Parcel A to Barbara in FSA, except for rd connecting X, located at X, which Al retains a right of way in easement appurtenant


	Principle Problem  
	ANNA - Wishes to sub-divide her land; objects to Joe relocating easement
	JOE – Objects to Anna sub-dividing land, but Joes is subdividing his land & wants easement relocated

	Use of original easement to serve 30 new residences/ subdivided parcels (Hayes)
	Extend use for sub-divided parcels

Limitations: None in writing; free & unrestricted

Use: Not different kind of use

Foreseeable bc Joe is subdividing

Interest: Eco growth in the area

Intent: Gate control is evidence it was for Anna; Use: Traffic increase (safety)
	Objects to extending use

Wording: Interpret “reserved” strictly; or

Intent Ingress & egress to “grantor”

Limitations: Free & unrestricted access to grantor ( No transfer

Use: Changed. No revolutionary intensity increase; intent for single family home; different in kind; 30x greater is unreasonable

Not foreseeable Anna would sell lot for residential development

Interest: Great burden on Joe; Low burden on Anna

	Use of original easement to serve lot 3 (Brown)
	Extend use of easement to non-D estate

Deed: Ingress & egress to grantor

Burden: No additional burden

Use: Can’t limit use if same as the original 

Policy: Landlocked, away from hwy & residents need property access- may argue E by Necessity
	Don’t extend use of easement

Rule: Strict: Use to access non-D estate is misuse (trespass)

- Brown doesn’t apply bc diff facts; distinguish on final

Use: Misuse not allowed (access to Lot 3 trespass)

Timely objection

	Relocate easement to East side (MPM Builders)
	Don’t relocate easement

Rule: Must have consent of both parties (CL rule)

Description Ascertained location (East/restricted)

Treatment: # of years of use (reliance)

Land value uncertain: Relocation may upset residents who bought homes (may want privacy)
	Relocate easement

Modern Rule: Ct open to relocate unless it burdens D estate

Description: Deed silent, no fixed location

Use: Same use as before. Not unreasonable.

Policy: Maximum utility

Burden No increased burden on Anna

Intent: Doesn’t frustrate parties’ original purpose


	Brown [easement to S estate]
	Voss [no easement to the S estate]

	Treatment: Improvement made 1 yr ago

Interest: Great hardship [can’t access rd from parcel C]

Detrimental Reliance spent 11k

Doctrine of Latches: 2 years before complaining 

Burden: Not increased:, DAS to S estate, No increased travel

Treatment: Acted reasonably
	Rule: Easement appurtenant to one parcel of land may not be extended by the owner of the easement to other parcels

Intent: Original intent to parcel B

Treatment Unreasonable. Misuse (blocked Rd to prevent access)

	- Holding for Brown bc of equity reasons & to ensure justice even though expansion not allowed

- Misuse: Go to Ct, don’t apply self help.  Don’t wait to file suit/tell them bc they can establish implied consent 


	MPM [move easement]
	DWYER [don’t move easement]

	Modern Rule: May move if:

- Doesn’t inconvenience D estate (Dwyer can still access)

- Interest: No extra cost to D estate

- No frustration of purpose

- Max’s value of both props & best use S estate 
	Rule: Once location fixed, can’t move w/out both parties consent 

Specificity: Don’t know where new easement location (uncertain)

Interest: Eliminates 3 access points (devalues land)

Prior Use: 62 yrs of use, doesn’t like change

Policy: Avoid litigation increase

	S estate may change location w/out owners consent, w/ limitations:

- Must continue to serve intended purpose

- A relocated easement isn’t any less certain as a property interest (doesn’t destroy its value)


	HAYES (S Estate)
	AQUA MARINA (winner)(D Estate)

	Rule: Other rule over-burdens S estate

Intent: Didn’t intend commercial use; Growth not foreseeable 

Limitations Private rd is restrictive (bc not public)

Public boat launch; changed the use

Increased Use: Not Allowed

Paving: Don’t allow (Increased speed, safety, pollution, trash
Prior Use: Change of use bc other than boat owners will use Rd

Right to Exclude: Right to full use/enjoyment of property. 
	Rule If the easement doesn’t limit the use, it may be used for any purpose the D estate reasonable devotes—then or in the future (Reasonable or foreseeable increase of intensity is ok)

Intent: Intends commercial use; growth foreseeable

Increased Use: Allowed
Pavement of Easement: Allowed
Latches Hayes waited too long to object

Duration Perpetual easement

	Degree of burden increased, but insufficient to deny right of way use to an owner of a conveyed portion.

Proposed expansion won’t, ‘in & of itself’ impose an additional burden (even though degree of burden may increase)


SUCCESSION OF EXPRESS EASEMENTS 
Successor – A bona fide purchaser for value 

General
- Clear it’s an easement appurtenant ( Benefit runs w/ the land (No issue)

- Unclear whether an easement in gross or appurtenant ( look to 4 corners of document

- Rebuttable presumption parties intend to be appurtenant !!! ( Automatic transfer, No need to sign separate document
- Gift: Will be subject to easement appurtenant even if no notice !!!
- Clear ( Apply clear language in the document & transferability or termination of the easement

- Unclear (silent re: intent of successors) ( Presume appurtenant & transfer w/ D estate (intended to run w/ the land)

- Runs even w/ no notice at time of transfer (benefit) !!!
- Ambiguous ( Look to surrounding circs !!!
SUCCESSION OF APPURTENANT EASEMENTS
Transfer of D Estate ( Benefit runs w/ the land unless expressly excluded !!!
Is there a running of the benefit issue?
- Rebuttal presumption that appurtenant easement transfers w/ D estate 


- If benefit is expressly excluded, 2 scenarios may arise if the consequences aren’t included:


1) Appurtenant easement will extinguish upon transfer of D estate or


2) Appurtenant easement will become an easement in gross for benefit of transferor


- An attempt to transfer an appurtenant easement separately from D estate won’t be effective, but usually won’t extinguish 

Transfer of S estate ( Burden runs w/ the land !!!







Is there a running of the burden issue?

Enforceable against successors if:
1) Parties intended that it run &



2) S estate successors had notice


General



- Purchased w/out notice ( Extinguish. New O not subject to burden




- No separate document needed



- May prevent by recording at county office !!!
SUCCESSION OF EASEMENTS IN GROSS
Transfer of D Estate ( Benefit only passes to a successor if signed in writing (§oF)  Is there a running of the benefit issue?
Transfer of S estate ( Burden runs w/ the land (S estate)





     Is there a running of the burden issue?
General


- Rebuttable presumption the burden of easement in gross runs w/ S estate 

- Same rule as appurtenant, no separate document needed

- License: Temporary & revocable for any reason

Assignability
- Unclear ( Apply rules of construction
- Clear ( Follow words of deed

Views of Transferability Compare to Chart !!!
Super Traditional: Easements in gross are not assignable, unless express in deed
Traditional
- Easements in gross of a commercial nature ( Rebuttable Presumption assignable (Crane) 
- Purely personal easements in gross ( Rebuttable presumption not assignable 
- Commercial in Character: Use results primarily in economic benefit rather than personal satisfaction
Modern Restatement: All easements in gross are assignable except those clearly intended to benefit only the 1st recipient


Ambiguity: Document is silent re assignability & it’s purely personal ( Assume not assignable

Determining intent of the parties



1) Relationship between grantor & grantee (more personal=less likely to be assignable)



2) Degree of increased burden on S estate (greater burden = intent less likely to be assignable)



3) Consideration (purchase price should reflect  intention of alienability (greater cost = more likely to be assignable)



4) Degree to which it’s temporary & personal (more temporary/personal = less likely to be assignable)
EASEMENT BY PRESCRIPTION 

Requirements - Arises from a claim of use of S estate that’s  Double check against AP NO FC !!!


1) Open, notorious, adverse, &



2) Continuous for a period of 20 years (§oL)

General



- Rests on permanence of object



- Person in adverse possession of D estate ( May use any benefit attached to the land (appurtenant easement)

- Adverse prescriptive use by S estate owner for the statutory period ( Easement by prescription
TERMINATION & EXTINGUISHMENT OF EXPRESS EASEMENTS
General


- Expressly sets term limits ( Give full force & effect to expression of intent by the parties


- Purpose of easement lost ( Extinguish

- Formal, written release & both parties agree (§oF) ( Extinguish

- S estate sold w/out notice (Extinguish

- D estate owner has burden to protect their interest (should stop S from interfering)
Actions by D Estate Owner (Easement Owner)

Releasing in formal written instrument (Meets §oF) !!!



- Must be a clear, unequivocal statement of intent to terminate the right to use*




- Time limit in original deed




- Loss of purpose: Intended benefit to D estate no longer exists ( No reason to burden S estate !!!

Abandonment !!!



- Must be clear & unequivocal intent*




- Non-use (only evidence of intent to abandon) ( Seldom enough to extinguish

Overuse/Misuse !!!



- Can be corrected ( Not extinguished




- Can’t be corrected ( Extinguish




1) No remedy at law &




2) Alternative is misuse or no use at all



- Usually not enough to extinguish




- S owner can get injunction



Actions by Servient Estate Owner

Bona Fide Purchaser for Value w/ out Notice (term) !!!



-  Burden of express easement won’t run if 





1) Successor in interest to S estate is a bona fide purchaser for value 



    
2) w/out notice of the easement


Adverse Possession !!!



- Adverse possession of the burdened parcel for same period of time as easement by prescription




- EX: AP builds permanent structure over the rd & remains w/out easement-owner action
Actions by both D & S Owners






Merger !!!



- Affected appurtenant easement landowner, buys out the 2nd landowner ( No easement




- Easement holder gains rights of use greater than those held pursuant to his easement ( Lesser rights are 




   swallowed by greater rights



- Subsequent severance doesn’t revive the old easement




- Suspension of easement for limited period – Extinguishment, when caused by unity of ownership of D & S alone, extends only as far as the unity of ownership

Extinguishment by Estoppel !!!



1) D estate owner acts or fails to act in such a way, 



2) that leads S estate owner to believe easement abandoned or extinguished, & 



3) based on those beliefs, relies & makes investments that hinder the use of the easement ( S owner may terminate



* S owner reasonably relies on easement holder’s actions & engages in conduct inconsistent w/ continuing easement 


* If D estate owner builds a big structure on his land that blocks it ( Assume detrimental reliance- E term !!!
	Principle Prob WANNAHATCHI [Non-assignable, in gross]
	Anita, Ruth, & Diane (ARD) [assignable,appurtenant]

	Rule: Unambiguous deed granted easement in gross.

- Traditional View: Not assignable if purely personal

- Super Traditional: Easements in gross aren’t assignable

Notice: Became aware of swimming usage 6 months later—first notice due to seasonal change 

Specificity 

- Original deeds to Tom, Dick, & Harry (TDH) stated “Grantee & his immediate family only, shall enjoy” ( ARD aren’t immediate family. No transfer.

Intent Intended to have limited use of the lake

Wording Deed doesn’t specify assignability

Interest: Recreational, not commercial use

               Avoid increased burden of intensity

Prior Use/History 
- Cyndi & guys friends ( personal

- Raising children/home (personal

Misuse: Man-made lake- Don’t expect jetski bc not ‘tranquil’ ( Extinguish easement 
§oL:Timely objection to use of lake
	Intent Silent on whether in gross or appurtenant

ROC for Appurtenant
- Presumption of appurtenancy ( Automatically transferable

- D estate attached

- Not just a mere personal interest

- Benefits ARD

Notice Recorded ( Constructive Notice

Intent Reasonably expected use of lake 

Consideration: ARD are bona fide purchasers for value
- Why wouldn’t the next buyer have access to use of the lake?

Specificity: Didn’t name grantor by name

- Deed doesn’t expressly state it’s not assignable

- Clear D & S estates

- If deemed not appurtenant ( Argue in gross & assignable

Wording: Legal terms. Could mean any grantee--not personal. 

Interest: Low burden to allow swimming

Prior Use: Already been on property 6 months

Right to Enjoy: Swimming not unreasonable

Necessity: Other ways to restrict motor vehicles on lake

Policy: Free alienability of property

- Easement appurtenant raises value

- Best & most productive use of land ( House pairs w/ lake


	NELSON [appurtenant – benefit of easement auto runs]
	JOHNSON [in gross or license]

	ROC Appurtenance: 
- Presume appurtenant

- D estate attached (cattle ranch ascertainable though unwritten)

Intent (1956): Easement of right of way for cattle to use water 
Interest: Useful for ranch (presume intent, not for mere personal right) 

Notice: Johnsons had actual notice

Prior Use: Wakes continued to use Rd for a long time

Notice Actual Notice. Not recorded
	ROC: No D/S estate ( In Gross
Description: No language of appurtenance

Wording “permissive” ( indicates license

Ambiguous original deed

Interest: Little use for easement

Notice Not recorded

Prior Use: Always referred to as ‘permissive’


	
	BURKY [appurtenant] (Winner, heirs may cross land)
	KNOWLES [on gross, not assignable]

	1934 deed
	Rule of Construction: Favor appurtenant easements 

Specificity: Right to pass & Re-pass

Description: Describes easement location

Wording: “Reserving to grantor Garland”

Interest: Appurtenant bc benefits agriculture of D estate 

Specificity: No personal language, general not ambiguous

Treatment: Reserved right to conveyance

Location: Landlocked
	Wording: Didn’t contain words of inheritance

	1953 deed
	Rule: Easement appurtenant conveys even if not in deed 

Rule of Construction: Presume appurtenant
Appurtenancy

- Indicates appurtenant bc assignable 

- Can ascertain D & S estate from deed 

- Easements in gross give legal name of individual

Intent: Right to pass & Re-pass (+ foot, horse, vehicle)

Description: Describes location

Specificity: “grantor, heirs, & assigns ingress & egress”

Use: Extended use not prohibitory (deed can change w/ time)
	Presumptions of Law: Presumption in favor of grantee
Intent: Argued that ‘grantor’ meant Garland specifically



	CRANE [Cattle permit holder]
	CRANE

	Modern Rule: Easement in gross are transferable when commercial in character (when authorized use results primarily in economic benefit rather than personal satisfaction)

Rule of Construction: Doesn’t touch S estate ( Easement in Gross
	Traditional Rule: Easements in Gross that are commercial in nature aren’t assignable

Adverse Possession: Could eject them, but didn’t meet §oL 


	O’DONOVAN [assignable easement in gross]
	HUGGINS [not assignable easement in gross]

	Rule: Any person in possession of D estate may to use the attached benefit (adverse possessor may use easement appurtenant) 

Type: No D estate ( Appurtenant
Wording: McIntosh/Huggins deeds “grantor, heirs & assignees”

Specificity: Clearly states all assignees rights

Specificity: Ingress & egress for fish parcel

Intent Binds Huggins for benefit of fish parcel 

Policy: Favor free alienability of property
	Super Traditional Rule: Easements in gross aren’t transferable

Rule of Construction: Silent & Personal ( Assume not assignable 

Type: Clearly personal ( In Gross

- π didn’t own attached parcel (No D estate)

- Not for the benefit of any parcel


	Principle Problem                           B [Extinguish]
	C [Don’t extinguish]

	Type: Non-Assignable Easement in Gross 

Primary Concerns: Define location, Subdivide

Relocation Possible? Re-locatable at B’s expression

Limitations: Cattle only, Intensity

Frequency of Use: Time of Day

Misuse clause - Extinguish anything other than transfer of cattle 

Purpose: Lost

- C’s land is no longer cattle raising land ( Extinguish

- Rd abandoned ( Extinguish

Maintenance Obligations: C responsible for fences & gates 

Abandonment Clause: 1 yr non-use = abandonment & easement ceases
	Type: Appurtenant easement 

Primary Concern: Relocatable, Perpetual, Subdividable

Use Increase in intensity of use

- Unlimited ingress & egress 

- Non-use doesn’t extinguish)
Notice: B had notice, recorded


	Wetmore (π) [Extinguish]
	Ladies of Loretto (∆) [Don’t extinguish]

	Rule: If an easement is appurtenant to one tract of land, any extension thereof to another tract is misuse

Argument: 2-tract installation was a composite unit (Can’t separate)

- Thus ∆’s use of the easement previously granted should be enjoined bc extended

Misuse 

- Traffic increase

- Illegal extension of easement into non-D land (Building on D estate extends to adjacent land)

Purpose Lost (Another Rd exists)
	Argument 1957 conveyance created implied easement benefitting it over the route previously expressly granted 

Purpose: No loss. Allows easy access to Hawthorne Ln (Ct)

- π used self help = bad

- Had Sheriff deny entrance to W Rd

- Installed an alarm

- Threatened to arrest users of the easement

Misuse: None. Can segregate building & use to avoid 

Intent: π conveyed knowing they intended to use it for purposes other than the west rd

	- Unconscionable to enjoin ∆’s use of the easement granted. Misuse doesn’t = injunction

- However, by resorting to self-help, π infringed on ∆’s use of the easement ( Injunction against π


	Pavlik π [extinguish; Non-use] 
	Consolidation ∆ [don’t extinguish; just maintaining]

	Purpose Transport coal

Intent: Δ extended defeasance clause 15x (∆ knew it may extinguish) 

Wording: Unambiguous K

Specificity: Expires if no transport <1 year (no transport in 1 yr)
	Maintenance Obligation: Maintain pipe for when needed

Purpose: 7 purposes other than ‘use’ 

Purpose: Not triggered unless they stop all 7 (dissent)


	Mueller [easement extinguished]
	Hoblyn [easement continued] 

	Non-Use for 27 years = abandonment

Adverse Prescription: Built Well; Planted crops

Misuse Increase in intensity of use 
	Rule: Non-use alone doesn’t equal abandonment 
Rule: Increase in intensity of the same kind of permissive use is ok

Wording: “Unlimited ingress & egress” 

Burden: Not increased

Not prescriptive adverse taking
- Hasn’t made easement functional

- No chance to demand possession

- π didn’t extinguish by subdivision 

- π didn’t extinguish by estoppel

- No Misuse 


NON-EXPRESS EASEMENTS
2 Types of Implied Easements


1) Implied by Prior Use

2) Implied by Necessity
Factors to determine whether an easement should be implied


1) Terms of conveyance

2) Consideration paid

3) Whether claim is made against a simultaneous conveyee

4) Necessity

5) Reciprocal benefit to conveyor & conveyee

6) Manner used prior to conveyance & subsequent actions by parties

7) Extent to which prior use was known by the parties

8) Best result to meet reasonable expectations of owners & purchaser, & arrive at fair result for parties

9) Ability of parties to avoid the confusion

10) Policy 

11) Size, shape, & location of land

12) Whether claimant is conveyor or conveyee (Who is favored???)
IMPLIED EASEMENT FROM PRIOR USE

Requirements

1) Severance of title held in common ownership

2) Existing, apparent, & continued use when severance occurs


a) Quasi-easement existed



b) Shows intent of original owner
3) Reasonable necessity for use at the time of severance (cs. Strict necessity)
4) Often arises when Implied intent the conveyance not terminate the prior use but neglected written agreement !!!
- Implied intent of a permanent encumbrance
General
- Usually arises when parties intended to create an easement but neglected written agreement

- Always appurtenant (bc for the use & benefit of a parcel)
- Permanency describes the object (not intent to use forever)
IMPLIED EASEMENT BY NECESSITY
Requires high degree of necessity at time of severance, but no prior use !!!
Requirements !!!
1) Severance of title held in common to land ownership
2) Necessity at time of severance but no prior use (*Main)

Minority: Strict necessity (TX) – Must be no other method of access !!!

Majority: Reasonable necessity (3rd rst) !!!

General



- Right of way most common type


- Often occurs when large parcel severed, causing a parcel to become landlocked
- Most Cts justify by giving effect to intention of the parties


Intent


1) Conveyor intended to convey all rights necessary for enjoyment of the interest conveyed, or 
2) Intended to retain all rights necessary for the enjoyment of any interest retained
Policy
- Strong policy ( Cts find intent unless it appears parties intended a diff result (intent to convey ???)
- Promote productive use of land



- Grant rights reasonably essential to lands use


Factors for locating an Easement by Necessity



- Distance



- Injury to person on estate passage granted



- Practicality



- Benefit to D parcel



- Prior conduct ( Evidence if Intent & Necessity


Terminating an Easement by Necessity



- Loss of purpose ( Expires



- Necessity disappears ( Rights terminate


Scope



General: Coextensive w/ present & future reasonable use of D estate


New use permitted if

1) Result of reasonable development of D estate 

2) w/out undue burden on S estate


Problems concerning scope or extent may arise when changes in
1) Nature of use or 
2) Activities



Factors to balance necessity of use 



1) Additional burdens on S estate caused by expanded use or



2) Burdens caused by restricting use of S estate


Limits



- Easement holder entitled only to a reasonable way (not to a particular location)



- Requiring S estate to leave the present way intact would interfere w/ ability to develop S estate in a reasonable manner
Distinguishing from Easements implied from prior existing use

- May be no prior use
- Severance makes use necessary

	Principal Problem Carl [easement in gross, Extinguish]
	Deb [easement appurtenant, use driveway]

	Extinguish

- Purpose destroyed – new driveway gives access

- Fairness Deb’s poor driving unfair burden

- Abandonment
- New driveway built

- Use if Ct determines easement exists

Easement in gross

- Consideration: Small. Becky paid Carl to use old driveway (consistent w/ no easement)

- Not assignable

- Inquiry Notice: Burden on Deb to inquire whether she could use driveway on another’s property

No right of way

- Necessity: Other way to access

- Intent: Temporary access
	Al created a quasi-easement w/ sale to Becky

- Apparent & existing use of easement

- Al intended for parcel1 to be burdened

- New driveway inconvenient/unusable

Easement burden runs w/ land

1) Inquiry Notice: To Carl
2) Intent: Burden parcel
Easement Appurtenant

- Intent: Allow use of old driveway bc not removed/blocked=

- Deb had Inquiry notice: To Deb. Reasonable to assume connected driveway’s usable

Don’t Extinguish

- New driveway access is usable

- No abandonment – Becky paid consideration which didn’t obstruct use of old driveway

Reasonableness

- Necessity Alternate remedy is access to original driveway

- Burden Carl could build wall making new driveway unusable 

- No remedy for Deb (infringes on use/enjoyment)

	Did Al create a quasi easement prior to selling lot 2 to Becky? Maybe. Apparent & existing use. Intent for parcel to burden another parcel 

Did the quasi easement ripen into an implied easement upon severance? Maybe. 4 Factors:
1) Unity of common ownership: Exists

2) Use: Al constructed the old concrete driveway & it was open & obvious

3) Maybe, but not sure how long before the severance 

4) Necessity Probably not. Alternate garage-access exists [but difficult to use maybe]

Did the burden of the easement run with the land from Al to Carl? Yes. Notice & intent req’d:
- Intent Al ( Becky to pass the easement 

- Notice: Carl had inquiry notice bc he saw the driveway & should questioned it

What kind of property interest did Becky & Carl create when she agreed to pay $15/month for drive way use?

- Consideration: Small, indicates an easement in gross; License to use indicates rental situation

Accord & satisfaction (Answer, not expected to know)
- Offer to give or accept a stipulated future performance to satisfy obligor’s existing duty for consideration must be a valid K

- If Deb didn’t know about $25 Becky agreed to pay Carl ( $15 shows agreement, but doesn’t bind Deb

Was Becky’s interest transferable to Deb? Yes, above. ROC: Favor grantee & against grantorl. K doesn’t affect property interests or transfer
Can Deb establish a right of way to use the driveway over lot 1? No right of way-alternate access; Intent: Not meant to be permanent
Can Becky’s rental payments to Carl & the driveway she built constitute legal abandonment? Not abandoned. Doesn’t obstruct use.
- No obvious sign of abandonment ( No intent & no assertive action to give up old driveway rights


	Fields [implied easement] visible 
	Hillside [no implied easement]

	Rule A lack of an express easement doesn’t negate an implied easement by necessity from prior existing use

4 Factors: Implied Easement from Prior Use

1) Severence: Nelson owned all of the property

2) Use: 17yrs; Paved = Permanent, Nelson built

3) Necessity: Use/enjoyment infringed by alternate access

4) Implied Intent: π reserved an area to access it

       - Realtor said ownership or adverse possession
	4 Factors: Implied Easement from Prior Use

1) Severence: Precludes implied easement bc aware prior to closing it didn’t extend across the disputed portions

2) Use: Reasonable access to Δ’s property w/out it
3) No Necessity Mere convenience

4) Implied Intent: 

- Hillside had record title to driveway 

- Never told Fields he could use it

- Reserved a triangular portion out of the driveway


	Ward [implied easement by necessity]
	Slavecek [no implied easement]

	
	- Enough space bw fence & π’s house to allow car to pass

- Alley way in the back allows garage-access

- Prior Use: in the past


	Epstein Family [implied easement]
	Kmart [no implied easement]

	Rule Easement by implication arises if parties intended to create easement but neglect to include or in written agreement 

PA: Proponent must show use indicates perm arrangement

Permanency determined from nature of use, not users interest in it (unless surrounding circs dictate otherwise) 

- Implied E to erect & maintain the sign for use/enjoyment 
	- No E by implication or E by estoppel to maintain the sign 

- No express statement/reservation for the sign

- Free standing Rd sign doesn’t possess inherent permanent characteristics of a right of way or sewer line 

- Leaseholder only had ability to erect/install exterior signs w/ express permission of lessor

- Could’ve put in writing but didn’t; not an oversight by sophisticated parties 


COVENANTS

A promise between parties concerning use of the land to either do or refrain from doing something
General

- Covenants = promises


- Actual notice not req’d t enforce recorded covenant against a subsequent purchaser 


- Covenants are predominant in our society dealing w/ both residential & commercial properties


- Promises binding to ensure property value, community, etc


- Commitment provides quality of life benefits

- Beneficial (even though seemingly a burden)

- Presumed valid
Distinguishing from Easements !!!

Covenant: To do or not to do something on land


Easement: Right to Use
Policy: Landowners promise to refrain from specific conduct creates in the beneficiary of the promise an equitable interest in the land of the promisor
I. COVENANTS IN GROSS 
Simply contractual covenants that benefit a person, not the land. Can’t bind successors. Purely personal !!!

- Don’t run w/ the land.


- Not real covenants

- If dispute is w/ original contracting parties, it’s immaterial whether the promise is one that runs w/ the land


EX: I promise to water your plants ( Not assignable

EX: I promise to walk your dog ( Not assignable

EX: I’ll water your plants if you’ll fix my roof ( Is it the type of promise that should bind successors?
II. REAL COVENANTS 
A promise concerning the use of land that benefits & burdens the original parties to the promise & also successors
490, 491, 515, 416 add to above list under valid



- Must have horizontal privity between parties &


- Enforceable in an action for DAS
General

- Run w/ the land 

- Binds successors if properly created & valid

- Breach ( Cause of action for DAS


- Affirmative in nature


- Real estate

Requirements


1) In writing



2) Identify grantor & grantee



3) Intent to create real covenant that binds successor



4) Describe the lands affected (how it touches & concerns the land)



5) Notice



6) Horizontal privity between 2 original parties



7) Signed at least by grantor
EQUITABLE SERVITUDES
A promise concerning the use of land that benefits & burdens the original parties to the promise & also successors

General



- Only enforceable in equity (usually injunction or specific performance)



- Restrictive Covenant
	AT LAW
	EQUITY

	∆ Burden
	Π Benefit
	∆ Burden
	Π Benefit

	Intent
	Intent
	Intent
	Intent

	Notice
	
	Notice
	

	*T&C
	*T&C
	*T&C
	*T&C

	*H. Privity
	
	
	

	*S. V. Privity
	*R. V. Privity
	
	

	* Not req’d for Modern Restatement
Modern View no longer uses “at law” or “Equity ( Just called Covenants Running w/ the Land

*Other elements of intent & notice are easier to prove
For burden at law, under the old rst: Burden doesn’t run unless it benefits land of promise or promisor in a physical way


ENFORCEABILITY
Test: Is the covenant Enforceable? !!!
1) Properly Created under §oF (usually not an issue)



1) In writing



2) Identify grantor & grantee



3) Intent to create real covenant that binds successor



4) Describe the lands affected



5) Signed at least by grantor
2) Valid !!!


1) Serve a valid purpose
Reasonableness Factors 


1) Intent when executed & whether a viable purpose at the time that didn’t interfere w/ commercial law





2) Impact on considerations exchanges (may provide value)


3) Clear & express conditions


4) Recorded? Actual Notice?


5) Reasonable area, time, duration (perpetuity may be unreasonable)


6) Unreasonable restraint on trade? Secures monopoly


7) Interferes w/ public interest


8) Reasonable at time executed, changed circumstances



2) Reasonable 

Cts look to
- Legitimacy & importance of servitude’s purpose

- Fairness

- Impact on alienability & marketability 

- Impact on competition 

- Interference w/ fundamental rights & expectations of owners

Inconvenience Factors 
- Duration long or indefinite 

- Burden on promisor > Benefit to promise

- Purpose could be accomplished by means other than a covenant running w/ the land 

- Serves only frivolous or whimsical purposes 

- Covenant’s existence makes it difficult to sell or use property

- Promise can be performed by original promisor as easily as it can be performed by the possessor



3) Rational relationship to the purpose



4) Benefits to the whole outweighs burdens to the one



5) Not arbitrary in substance or enforcement



6) No violation of fundamental property rights 




- ETPU or 



- Public policy

2 TYPES OF COVENANTS

Negative Covenant (aka Restrictive Covenant) – Emphasis on what not to do !!!



- Negative easements are negative covenants (Law of covenants applies)



- EX: Single-Family only ( Promise not to have more than one family residing there




- EX: Height restrictions ( Committing not to build higher than X# stories




- EX: Color Restrictions ( Promising not to use certain colors

Affirmative Covenant – Promise to do something, not to refrain from doing something !!!



- EX: Promise to pay homeowners association dues (same w/ rules)



- EX: Promise to plant X# of trees per lot



- EX: Promise to build a sidewalk

Hill RULES OF CONSTRUCTION 


1) Unclear or ambiguous ( Resolve in favor of free enjoyment w/out restriction



2) Will not read restrictions on use & enjoyment of land by implication



3) Interpret reasonably, but strictly (avoid an illogical, unnatural, or strained construction



4) Give words in deed their ordinary & intended meaning
REASONABLENESS

General



- Burden imposed on affected party substantially outweighs benefit of the restriction as to justify non-enforcement 



- Burden of proof on party restricting enforcement


Notice (Narstedt)




- Restrictions in recorded declaration of a common interest development ( Enforceable unless unreasonable 
REASONABLE RESTRAINTS ON ALIENATION
Reasonable restraints on alienation may be enforced 

Franklin Factors to Support a Reasonable Restraint 
1) One imposing restraint has some interest in land, which he seeks to protect by the enforcing it
2) Restraint limited in duration

3) Enforcement accomplishes a worthwhile purpose

4) Type of conveyance prohibited are ones not likely to be employed to any substantial degree by the one restrained

5) Number of persons to whom alienation is prohibited

Touch & Concern



Views
Super Traditional View: Covenant must effect both benefitted & burdened parcels




Traditional View (1st Rst): So long as either the benefitted or burdened parcel was affected



3rd Restatement: Touch & concern not req’d (unless illegal or against public policy)

Some Cts who still reference T&C focus on:

1) Land use &
2) Economic impact

Reasonableness Factors 

1) Intent when executed & whether there was a viable purpose at the time that didn’t interfere w/ commercial law


2) Impact on considerations exchanges (may provide value)


3) Clear & express conditions


4) Recorded? Actual Notice?


5) Reasonable area, time, duration (perpetuity may be unreasonable)


6) Unreasonable restraint on trade? Secures monopoly


7) Interferes w/ public interest


8) Reasonable at time executed, changed circumstances

General

- Burdens imposed on affected property substantially outweighs benefits of restriction ( Don’t enforce
- Burden of Proof ( Party Resisting Enforcement
ENFORCEMENT

Enforcement by one who owns no land [Covenant in Gross]


Policy against enforcement: ???


New Restatement View: ???



Enforcement by Successor of Promisee against successor of Promisor [the running issue] ???

	Principle Problem Property Owner’s Assoc. (π)
	Sue (∆) [non-rental covenant not enforceable)

	Rule of Construction: Clear intent ( Don’t strain construction 
Notice meets §oF

- Actual Notice; recorded; read before she occupied 

- Not ambivalent; created b4 any lot sold(effects everyone)

Language: “owner-occupied (no rentals)”
Purpose

- Renters decrease land-value

- Less control over land & promise to 200 buyers

Reasonable Restraints on Alienation Factors

1) POA has an interest in the land

2) Worthwhile Purpose

- Not restricting alienability( Can still sell
Reasonableness (Apply to everyone)
- Unreasonable change for whole

- Burden: High impact on residents if deeds change

- Arbitrary: Not specific to Sue (not covenant in gross)

Policy: Discourage sale to those who to rent it out


	Rule of Construction: Language unclear ( Favor free, unrestricted
Negative Covenant (Promise not to rent

Purpose
- Foreclosure bad for neighborhood value, squatters, crime, low maintenance, decrease values ( Not what POA seeks

- Renting supports purpose & job

Reasonable restraint on Alienation Factors

2) Not limited in duration

3) Unreasonable purpose

4) Restraint is likely to be employed in subdivision

Reasonableness

Reasonable Owner-occupied could = single-family

- 2 occupants not unreasonable
Burden: High. Don’t break K w/ John & Amy 

Not Arbitrary: Controls tenant payment & enforcement

Fundamental Property Rights: Alienability & use/enjoyment

Public Policy
- Difficult to sell house (Hardship

- Upkeep better than abandonment

- Difficult for single person to maintain 2 homes

- Alienability supports mobile society

- Increased default on dues (Affirmative Covenant) 

- Decreased income ( less upkeep for neighbors

	Nahrstedt ∆ [Not Enforceable]
	Lakeside π [Enforceable]

	Burden: Low. Indoor cats are noiseless, no nuisance

- Allergies won’t effect others

- Not visible or accessible

- Therapeutic effect (benefit > burden)

Notice: Ignorance

Reasonableness: Reasonable
	ROC: Covenants presumed valid
Purpose: Health, happiness & peace of mind for those in close proximity. Pets destroy property

Reasonableness: Unreasonable to make exception

Notice: Buyer beware, ∆’s burden

Burden: Owners will be irate. Purchased w/ expectation

Best Interest: Easier for cat lady to move


	Nahrstedt ∆ [Not Enforceable]
	Lakeside π [Enforceable]

	Burden: Low. Indoor cats are noiseless, no nuisance

- Allergies won’t effect others

- Not visible or accessible

- Therapeutic effect (benefit > burden)

Notice: Ignorance

Reasonableness: Reasonable
	ROC: Covenants presumed valid
Purpose: Health, happiness & peace of mind for those in close proximity. Pets destroy property

Reasonableness: Unreasonable to make exception

Notice: Buyer beware, ∆’s burden

Burden: Owners will be irate. Purchased w/ expectation

Best Interest: Easier for cat lady to move


	Paley & Midgett [BURDEN: Don’t enforce , allow comm]
	 
	Williams (for Runyon) [BENEFIT: Enforce, no comm]

	COVENANT

Language Doesn’t expressly say ‘run w/ any land by whomever owns’

Intent Π doesn’t show property conveyed as a general plan of subdivision, development, & sales subject to restrictions

EQUITABLE SERVITUDE

- Same
	INTENT
(L&E    L&E(
	COVENANT

Language 

- “running w/ said land”

- “subject always to the restrictions”

Specificity: Expressly prohibit comm or apts

Intent: Significant impact on land rather than person ( intent to run w/ the land

- “Whomever owns, until removed” ( Broad

Purpose Preserve residential character & value of secluded area (Main Ct basis for presuming intent)

	COVENANT

- Recorded ( Constructive notice

EQUITABLE SERVITUDE

- Same
	NOTICE

(L&E   None(
	COVENANT

Not req’d

	COVENANT

- Exists ( Touches & affects the economic value 

- Touches estate in close proximity & secluded

- Restricts use & enjoyment, therefore value

EQUITABLE SERVITUDE

Same
	TOUCH & CONCERN

(L&  L&E(
	COVENANT

Exists ( Touches & affects the economic value 

- Close proximity & secluded

- Restricts use & enjoyment, therefore value

	COVENANT

- HP Exists ( Grantor – Grantee relationship
	HOR. PRIVITY

( L   None (
	COVENANT

Not req’d

	COVENANT

- Strict VP met ( FSA conveys all the way down

- Runyon + Gaskin 

- Only interest held prior to creation ( No VP 

- Must be for personal benefit of grantor unless contrary intention & burden of proof upon party claiming benefit (Determine by intent)
	VER. PRIVITY

( Strict Rel (
	COVENANT

Yes ( Strict VP met 

- ∆ + Brughs ( Conveyed estate = VP

- π + Gaskin ( FSA = VP

- Not met ( Not parties or intended beneficiaries

- Not a planned community 

- Not every one can bring suit against a neighbor 


	Δ Katz (& New Brunswick Housing Auth) Burden
	
	π Davidson Benefit

	- Exists ( Express “Shall run w/ the land” “Binds...”
	INTENT
(L&E    L&E(
	- No running of the benefit ( π was an original party 

- Therefore proper π

- Katz must prove running of the burden

- Leasehold sufficient to uphold covenant

- 2 miles b/w parces doesn’t prevent enforcement

- George St. store would impair profit
See Reasonableness Factors under T&C

	- Exists ( Recorded & Actual notice
	NOTICE

(L&E   None(
	

	- TrCt

- Small portion of market area 

- Didn’t impair other portions of land 

- Didn’t enhance value & therefore not binding

- AppCt Rejects: Failure of benefit to run (not burden)
	TOUCH & CONCERN

(L&E   ( L&E
	

	- Exists ( Grantor-Grantee
	HOR. PRIVITY

( L      None (
	

	- Strict VP ( Katz rltshp to city ( FSA-FSA

- Strict VP ( Katz rltshp to Housing Auth 

- Lease-Lease

- Relaxed VP ( Katz relationship to C-town 

- Not strongest argument 

- May use in a traditional Ct if T&C not req’d
	VER. PRIVITY

(Strict  Rel(
	

	Δ Gross (Baum, $35/year) Running of the Burden 
	Injunction
	π Eagle (Orchard Hill-No water, no pay Benefit

	- Exists ( Expressly stated in the original covenant 

- “shall run w/ the land”

- “shall bind & benefit all successors, heirs, etc”
	INTENT
(L&E    L&E(
	- Exists ( Expressly stated in the original covenant 

- “shall run w/ the land”

- “shall bind & benefit all successors, heirs, etc”

	- Not Req’d
	NOTICE

(L&E   None(
	- Exists ( Implies record notice

	- Exists ( Receiving water affects ownership rights 

- Market value

- Habitability/use & enjoyment

- Irrigation 

Purpose: Lost Change of circs.  Wasteful to pay for something they don’t want/need
	TOUCH & CONCERN

(L&E   ( L&E
	- Exists ( Water affects ownership rights 

- Market value; Habitability/use & enjoyment

- “for domestic use” Irrigation

- Counter-argument against T&C (Personal, K in nature

- Should enforce bc it T&C‘s the land

- Meets all elements in equity & law

	- Exists ( Grantor/Grantee
	HOR. PRIVITY

( L      None (
	- Not req’d

	- Exists ( Relaxed met
	VER. PRIVITY

( Strict  Rel (
	- Exists ( Same FSA type of estate transferred

	- Reciprical benefit/burden
- Determine benefit based on complainant

- Agreement for neighbor to provide water in return for $ to Gross from OHR ($35 per year)

- Many similar agreements w/ OH (they have a lot to lose) 

- Doesn’t involve the original parties (promise made by Baums, not Gross) ( Not a real covenant

- Water for only 6 months residence

- Against Policy - Affirmative covenant diff from restrictive covenant (perpetuity)


	George ( Lori Burden PRINCIPLE PROBLEM
	Water Issue
	Ellen ( Nisa Benefit

	- Exists ( Express in the original document

- “Shall run w/ the land”
	INTENT
(L&E    L&E(
	- Exists ( Express in the original document

- “Shall run w/ the land

	- Exists 

- Recorded ( Constructive Notice

- Knew before leasing (Actual notice
	NOTICE

(L&E   None(
	- Not req’d

	Super Traditional: T&C both parcels
Traditional: T&C both parcels
Modern: N/A Economically impacts ability to sell
Inconvenience Factors

- Duration: Indefinite

- Specificity: Ellen, not Nisa (seems personal)

- Burden: High burden for Lori, but paid
- Purpose: Unknown if summer water source exists 
- Frivolous Purpose?

- Difficult to sell/use Neighbors may oppose Nisa’s presence during summer
- Promise can be performed by any possessor 
	TOUCH & CONCERN

(L&E   ( L&E
	Super Traditional: T&C both parcels
Traditional: T&C both parcels
Modern: N/A

No Inconvenience Factors
- Duration: Indefinite

- Burden
- Purpose: Necessity ( no other water source

- Frivolous Purpose? Not frivolous, necessary

- Difficult to sell/use? Land needs water anyway

- Promise can be performed by any possessor Yes

	- Old View No HP ( Neighbors

- New View No HP Req
	HOR. PRIVITY

( L      None (
	- Not req’d

	- No VP ( Didn’t succeed to same estate (took lease)
	VER. PRIVITY

( Strict  Rel (
	- Exists ( Successor took a lesser estate


	George ( Lori Burden PRINCIPLE PROBLEM
	Single Family Home Issue
	Ellen ( Nisa Benefit

	Exists ( Express  “Shall run w/ the land”
	INTENT
(L&E    L&E(
	Exists ( Express “Shall run w/ the land”

	Exists ( Express “Shall run w/ the land”
	NOTICE

(L&E   None(
	Not req’d

	- Physically touches land ( Neighbors

- Inconvenience Factors

- Duration: Indefinite but specified to Ellen (seems personal). Perpetuity may be unreasonable
- Burden: High burden for Lori, but paid
- Purpose/Frivolous Purpose?

- Difficult to sell/use Neighbors may oppose Nisa’s presence during summer
Any possessor can perform promise
	TOUCH & CONCERN

(L&E   ( L&E
	- Physically touches land ( Neighbors

- Why there’s no inconvenience Factors
- Duration: Indefinite

- Burden
- Purpose: Necessity ( no other water source

- Frivolous Purpose? Not frivolous, necessary

- Difficult to sell/use? Lori’s land needs water 

- Can be performed by any possessor Yes

	- Old View None ( Just neighbors

- New View No HP req’d
	HOR. PRIVITY

( L      None (
	Not req’d

	None ( L didn’t succeed to the same estate
	VER. PRIVITY

( Strict  Rel (
	Relaxed VP


DEFENSES TO ENFORCEMENT OF COVENANTS
Defenses !!!
1) Waiver of enforcement (or acquiesced)
2) Estoppel due to detrimental reliance
4) Estoppel due to laches
4) Formal, recorded release
5) Abandonment: Overtly given up due to stopped enforcing covenants (EX: Allowed neighborhood deterioration)
6) Unclean hands
7) Merger

8) Eminent Domain
9) Changed Circs: Changed conditions adversely affect benefitted lots making it impossible to achieve original parties intent

10) Relative Hardship: On ∆ & π’s benefit is relatively minor, especially if ∆ acted w/out knowledge of the covenant

11) Public Policy
12) ETPU ???
Termination


- Can request waiver from covenant (easier) or overturn covenant (harder) 

- May terminate by a super-majority vote of the association’s members


- Criticism: Issues w/ undivided interest each member has
	Principle Problem π Glasgow [serve liquor, burden]
	∆, Town of Alamag [HOA, 100 yr old restriction, benefit]

	Zoning: Majority of pop & policymakers will allow

Values: Economics, tourism, air force $ (Better upkeep

Purpose: Attract families, encourage growth ( Served

Changed Circs: Restrictions outlived usefulness

- Not arbitrary then ( Arbitrary now

- No one burdened then ( No longer the case

Discriminatory: Only applies to 100 lots (violates ETPU)

No Harm: Alcohol access nearby

Running w/ the land issue

- Alcohol ban not the kind that should bind successors

- Doesn’t T&C the land

- Really was a covenant in gross


	Notice: Clear & Unambiguous

§oF: Satisfied
Longstanding: 100 years

Intent: No alcohol sales- intent of original declarants

Purpose: Family setting; Health, happiness, & peace

Validity

1) Valid Purpose: No alcohol sales

2) Reasonable
- Family setting (Health, happiness, & peace of mind)

3) Rational relationship to the purpose
4) Benefits to the whole outweighs burdens to the one
- Attractive to families 

- Alcohol damages society (crime)

5) Not arbitrary in substance or enforcement

- Not arbitrary; No radical change

6) No violation of fund property rights (ETPU or PP)

Arguments to Defenses

- No abandonment of original development plan

- Laches: Brought up in a timely fashion

- Comparative Hardship: No major hardship compared to whole

- No waiver: For anyone


	Dr. Jaggers [allow office] Burden
	
	Chevy Chase [don’t allow] Benefit

	Exists ( Express in the original document

- “Shall run w/ the land”

- Binds grantees “heirs & assignees”

- Enforceable by “successors & assigns”
	INTENT
(L&E    L&E(
	Exists ( Express in the original document

- “Shall run w/ the land”

- Binding upon grantee “heirs & assignees”

- Enforceable by “successors & assigns”

	Exists ( Express in the original document

- Actual Knowledge; received letter from Chevy Chase

- Board gave exception license to Dr. 
	NOTICE

(L&E   None(
	Not req’d

	Physically touches land ( Neighborhood

Inconvenience Factors

Duration: Perpetuity may be unreasonable
Burden: High burden bc already moved

              Negligible burden to neighbors
Frivolous Purpose?

Dif to sell/use Can’t use for purpose renovated 

Promise can be performed by any possessor
	TOUCH & CONCERN

(L&E   ( L&E
	Physically touches land ( Neighbors

No Inconvenience Factors
Duration: Indefinite 

Burden: High interest. Preserve res.integrity of comm
Purpose: Keep residential

Frivolous Purpose? Not frivolous

Difficult to sell/use? No, high demand area

Promise can be performed by any possessor Yes

	Old View None ( Neighbors

New View No HP req
	HOR. PRIVITY

( L      None (
	Not req’d

	None ( Lessee didn’t succeed to same estate (FSA)
	VER. PRIVITY

( Strict  Rel (
	Relaxed VP Met


COVENANT CHART
Only applicable if there are successors to burdened or benefitted parcel !!!
	Δ BURDEN [against enforcement]
	GENERAL CONCEPTS AT LAW
	Π BENEFIT [pro-enforcement]

	INTENT

Whether a covenant runs is the intent of the original contracting parties at the time they entered into the covenant 


	Intent evidenced by language in the original written promise to the effect that parties intend for the burden to burden of the promise to run w/ the land burdened, & for the benefit 
Ct may infer an intent for the burden &/or benefit to run from:

· The nature of the promise & 
· The surrounding circs
	INTENT

Everything depends on intent of original contracting parties

When a promisee attempts to enforce a covenant against a successor of the promisor, promisee must show original contracting parties intended promise to run w/ the burdened land

	NOTICE 

Burden won’t run unless successor is a bona fide purchaser for value w/ notice
	· Examples of notice

· Recorded in the land records

· Actual knowledge

· Constructive knowledge
	No notice req’d 

	TOUCH & CONCERN

Old Restatement 
Burden only runs when it: concerns physical use or enjoyment of the land
Modern Courts: Not Req’d
Restatement: Not Req’d
	OLD RESTATMENT VIEW for both sides   (----------------------(
· Cts that still use this focus on the economical impact to the land (trend is moving away from T&C in a physical sense)
NEW VIEW 

· Cts look to:

· Legitimacy & importance of servitude’s purpose
· Fairness

· Impact on alienability & marketability 

· Impact on competition 

· Interference w/ fundamental rights & expectations of owners

· Inconvenience Factors (pg 491)
· Duration is long or indefinite 

· Burden on promisor > Benefit to promisee

· Purpose could be accomplished by means other than a covenant running w/ the land 

· Serves only frivolous or whimsical purposes 

· Covenant’s existence makes it difficult to sell or use property

· Promise can be performed by original promisor as easily as it can be performed by the possessor
	TOUCH & CONCERN

Old restatement
Benefit runs only if:
1) Performance of the promise will constitute & advantage in a physical sense to the beneficiary in use of his land, or
2) Decrease commercial competition in his use or
3) Constitute a return to the beneficiary of the promise for a use of it by promisor
Modern Cts: Not Req’d
Restatement: Not Req’d

	HORIZONTAL PRIVITY

Old Restatement 

Req’d a connection b/w 2 original K’ing parties: !!!
   1) Land-lord-tenant

   2) D-S Estate Holders

   3) Grantor-Grantee 
       (limited to property conveyances) 
   *Neighbors don’t have HP

Modern Courts: Not req’d

Restatement: Not req’d
	Look at relationship between original contracting parties


	No HP req’d

	STRICT VERTICAL PRIVITY

Successor to the promisor must have succeeded to the same estate as that owned by the original promisor

· Adverse Possession or 
Title paramount or 
Superior to promisee/promisor

· [foreclosures] not burdened
· Can’t burden successor who holds estates of lesser duration 
	Look at relationship between 
- Promisor & successors or 
- Promisee & successors

Restatement

· Default rules

· People who hold lesser estates can’t be burdened or benefited, but there are situations where they can

· Doesn’t govern subleases
	RELAXED VERTICAL PRIVITY

Successors don’t need to succeed to same interest as promisee (any interest that benefits from enforcement ok)
Successor takes lessor estate 
Modern Cts: Not Req’d
Restatement: Not Req’d


COMMON INTEREST COMMUNITIES

Communities where property is burdened by servitudes requiring owners to contribute to maintenance of commonly

held property or pay dues or assessments to a HOA that provides services or facilities 
Not on Exam !!!

General


- CIC’s provide amenities through covenants. 

- After 1st property is purchased ( Covenants become binding 


- Recorded by the developer (AKA declarant)


- Covenants usually mandate membership in an HOA w/ deed & resident restrictions


- Must not violate Fair Housing Act


- Covenant usually requires association’s approval before changes can be made to an individual property


- Conflicts usually arise when the interests of one owner conflict w/ another


- HOA = Homeowner’s Association


- Same policy as covenants

- Enforce conditions & restrictions in recorded declaration of a common interest development (unless unreasonable)
STANDING 
Determines when an organization can represent its members in Ct


Westmoreland Factors



1) Adversarial Capacity of the organization 




2) Representative of the community or interest




3) Adverse effect on group represented




4) Membership open to everyone




1) Substantial identification w/ successors-in-interest of the original grantor &




2) Represent their collective interests



Adversarial Capacity: Must be well-resourced, funded, staffed


Representative - Every member of should have a vote (fair representation)

CHANGES & MODIFICATIONS (Evergreen Highlands)
May “amend as necessary by a majority vote of the lot owners” if they follow the bylaws & a democratic process

Organization may:


1) Assess fees or


2) Modification or Construction or


3) Upgrade fees


Requirements



1) Follow bylaws 


2) Democratic Process (Consider rights affected & reasonableness factors)


Factors to Determine Validity


- Purpose



- Reasonable



- Not arbitrary



- No violation of fundamental property right

Test: Amending Covenants Begin w/ covenants analysis !!!


1) Does it allow changes/modifications?



2) Valid? (rights affected & reasonableness factors)

Views
Lakeland Cases - Change & modify doesn’t mean add new amendments (Focus on severely modified property rights) 
Zito Cases – C&M can mean adding new amendments (Focus on minor changes to property rights, mostly mandatory fees)
ENFORCEMENT 

Bolotin Requirements


1) Prior notice restrictions exist


2) Reasonable demand for compliance after breach occurred 


3) Complies w/ procedural due process 



1) Notice of litigation commencement 




4) Opportunity to be heard in Ct


Prior Notice: Constructive or Actual


Reasonable Demand: 1st notice w/ reasonable deadline specifies the violation
Selective Enforcement (Raintree)


- Selective enforcement affects covenant value substantially ( HOA won’t waive right to enforce
Test: Common Interest Communities



1) Does the new HOA have standing? (Westmoreland Factors)



1) Capacity of the organization to assume an adversarial position




2) Whether its size & composition is representative of the community or interest it seeks to protect




3) Adverse effect of the decision to review on the group represented




4) Full participating membership available to residents & owners in the neighborhood (become a member upon purchase)




1) Substantial identification w/ successors-in-interest of the original grantor &




2) Represent their collective interests

2) Does the modification clause allow new covenants? (Evergreen)  


1) Follow bylaws 


2) Democratic Process (Consider rights affected & reasonableness factors)


3) Is the new covenant valid? 


Organization may:



1) Assess fees or



2) Modification or Construction or



3) Upgrade fees



Factors to Determine Validity



- Purpose




- Reasonable




- Not arbitrary




- No violation of fundamental property right
4) Due Process req’s met? (Majestic)


1) Prior notice restrictions exist



2) Reasonable demand for compliance after breach occurred 


3) Complies w/ procedural due process 




1) Notice of litigation commencement 




4) Opportunity to be heard in Ct
5) Has there been a “waiver” of the old covenant? (Raintree)
- As long as selective enforcement affects value substantially ( HOA won’t waive the right to enforce
	PRINCIPAL PROBLEM

	1) Does the new HOA have standing? (Westmoreland)
1) Capacity of the organization to assume an adversarial position: Yes, Well-established, Well-funded
2) Whether size & composition representative of the community or interest it seeks to protect

- Represents majority of lots, but all lots haven’t been sold

- Lot owners should vote, not HOA (not representative--developer is only in charge of sales & codes)

3) Adverse effect of the decision on the group represented: 20K unfair to spring on an 11-yr occupant
4) Was full participating membership is available to residents & property owners? – No. No democratic process/election
1) HOA must have substantial identification w/ successors in interest of original grantor & 

2) Represent their collective interests

2) Does the modification clause allow new covenants? (Evergreen)  No, no democratic process


May amend as necessary by a majority vote if:




1) Follow bylaws 



2) Democratic Process (Consider rights affected & reasonableness factors)

3) Are the new covenants valid? Purpose; Reasonable; Not arbitrary; No violation of fundmtl. prop. rts?
- Power to assess fees: Would allow if there’d been a democratic process

- Control over construction of modifications 

- Fees for upgrades: Not uncommon but must be pre-approved

4) Have Due Process requirements been met? (Majestic)


1) Prior notice restrictions exist



2) Reasonable demand for compliance after breach occurred 


3) Complies w/ procedural due process 




1) Notice of litigation commencement 




4) Opportunity to be heard in Ct

5) Has there been any “waiver” of the old covenant against pets? (Raintree)
- As long as selective enforcement affects value substantially ( HOA won’t waive the right to enforce

- He can argue waiver bc it’s been allowed for a long period of time

- Alternate Remedy: Grandfather in pets, but restrict ownership of new pets


	WESTMORELAND ASSOC v W CUTTER 

	Does HOA have standing to enforce the covenants? Yes. Focus on economic disparity

- Individuals don’t have economic means to recover atty fees & ct costs (HOA does)
- ∆: HOA isn’t a property owner, therefore shouldn’t represent in Ct ( Ct disagrees

4 Factors to Determine Standing of an Organization

1) Capacity of the organization to assume an adversarial position
2) Whether size & composition is representative of the community or interest it seeks to protect

3) Adverse effect of decision sought to be reviewed on represented group 

4) Whether full participating membership available to residents &, property owners in the neighborhood


	EVERGREEN HIGHLANDS v. WEST

	- Look at property rights affected & reasonableness to change or modify (amend) CIC covenant
- Lakeland Cases - Change & modify doesn’t mean add new amendments (Focus on severely modified property rights) 

- Zito Cases - C&M can mean adding new amendments (Focus on minor changes to property rights, mostly mandatory fees)


	MAJESTIC VIEW CONDO v. BOLOTIN

	Due Process/Enforcement Req’s

1) Constructive or actual notice of existence of the restriction by Δ prior to enforcement

2) Reasonable demand for compliance with the restriction after breach occurred

3) Compliance w/ procedural due process requires:

1) Notice of litigation commencement & 

2) Opportunity to be heard 


	RAINTREE v. JONES

	- As long as selective enforcement affects covenant’s value substantially, an HOA won’t be waive the right to enforce it


NUISANCE
Mechanism for controlling the adverse impacts of many different kinds of land uses

Views

Traditional Rule: Only need to prove nuisance to issue an injunction

Modern View: Balance expenses & choose best economic remedy
PUBLIC NUISANCE 
Unreasonable interference w/ a right common to the general public


General
- Injurious activity to health, safety, morals, or comfort


- Resembles a misdemeanor 

- Policy: Prohibit private citizen from suing to abate a public nuisance to preserve prosecutorial discretion
PRIVATE NUISANCE
Unreasonable interference w/ the use or enjoyment of the land of another !!!
Coming into the Nuisance


- Residential landowner knowingly goes into an area reserved for industry or agriculture ( No relief
Liability


- Unreasonable interference ( Liable (any disturbance qualifies !!!)

- No unreasonable interference ( Not Liable
Typical Case: Smoke-emitting factory



- Intentional interference bc operator is aware of the smoke but continues to operation


- Modern smoke abatement equipment & located in factory area ( Not unreasonable

Exam Answer !!!

- This is about private nuisance. We must prove its F&E. 1st we must prove theirs a private nuisance…Most efficient is xx. 

 
   Next most efficient is xxx. Least efficient is xxx. The most at fault is xxx. The most adequate, F&E remedy is xxx.

Test: Public Nuisance


1) Prove nuisance



2) All possible solutions ( include several alternatives on exam, pick least expensive, then consider fault) !!!


3) Cost estimates



4) Adequacy  (Least costly=Most adequate)

5) Parties’ fault ratio – Allocate expenses to party/parties at fault



- 1 party at fault ( They pay expenses



- 2 parties at fault ( Allocate accordingly


6) Fairness & Efficiency of remedy
	BOOMER v. ATLANTIC CEMENT

	SOLUTION 






| COST | ADEQUATE | FAULT %
 | FAIR/ EFF
Do nothing 







| $0 

| NO



Shut down plant or relocate



| $$$$ 
| YES

   | Cement Co 100%

Pay neighbors present & future DAS 

| $

| NO



Buy out/displace neighbors 



| $$$ 
| NO



Pay neighbors present & future DAS 

| $ 

| NO

   | Neighbors 0%
  

Install high tech pollution prevention equip 
| $$$ 
| YES  

 



  | Most fair/eff

Restrict operations by time of day, etc 

| $$ 

| NO/Y


Rule Where a nuisance is of a permanent & unabatable character include all past & future DAS when only one chance to recover

1) Grant conditional injunction: Pay permanent DAS. Compensates for a servitude on land & total economic loss or

2) Grant injunction, but postpone effect (Purpose: Allow technical advances to permit Δ to eliminate nuisances)

Criticism

1) No assurance improvements would occur in short time & 

2) No technical improvement found ( Seek Extension


	SPURR INDUSTRY v. DEL WEBB

	SOLUTION 




| COST | ADEQUATE | FAULT %
 | FAIR/ EFF
Do nothing 





| $0
 
| NO



Shut down/relocate feed lot

| $$$$ 
| YES

| DevCo 100%
| YES

Feedlot pay neighbors


 
| $

| NO



Limit operations & expansion 

| $0
 
| NO


- Coming into the Nuisance  - Residential owner knowingly goes into an industrial/agricultural neighborhood ( No relief  

- π entitled to a permanent injunction bc of damage to those who were encouraged to purchase homes in Sun City

- π must indemnify ∆ for a reasonable amount of the cost of moving or shutting down

- Limited to cases where developer foreseeably brings a population into a previous agricultural or industrial area

- TrCt residents entitled to DAS rather than injunction

- Operation was both a public & private nuisance (they could have successfully maintained an injunction)


	PRAH [solar panels] v. MARETTI [build home]

	Solution

Expense

Fault/Pay ( Π

Fault/Pay ( Δ

Δ could build somewhere else

$

NO

Maretti relocate or redesign

$$

YES

Prah move solar panels
$$$

MAYBE

Do nothing (+future damages)

$0

NO

Maretti pay permanent DAS

$$

NO

- Reluctant to provide broad protection for landowner’s access to sunlight

- Unreasonable obstruction of sunlight won’t prevent development or unduly hinder adjoining land use

- Promotes reasonable use & enjoyment of land in a manner suitable for the 1980's.  

- Depends on whether conduct is unreasonable  

1) π must prove actionable nuisance & 

2) ∆’s conduct must be judged by reasonable use

- Should have gotten a neg easement permanently burdening the lot to not restrict sunlight or buy both lots, then sell w/ covenant burdening it !!! A+
Policy 

1) Right to use/enjoy property, as long as no physical damage to neighbor 

2) Sunlight was valued only for aesthetic enjoyment or illumination (use artificial light)

3) Free alienability of land

Policies not applicable b/c 

1) Regulate land-use ( General welfare

2) Sunlight’s significance & value as an energy source ( Public Interest

3) Need for easy & rapid development isn’t great today


EMINENT DOMAIN
The power of the gov’t to take private property for public purposes w/ just compensation. 
1) Intent to take & 2) Intend to pay !!!
Requirements

1) Taking for public use


2) Property owner receive just compensation
Gov’t Power to Take !!!
1) Private property right destroyed or substantially diminished

2) by gov’t action

3) for public use or purpose

4) Establish taking (3 types: physical, regulatory, development actions) only use this one for inverse condemnation !!!
5) ( Owed just compensation

General



- Inherent power when gov’t takes private property w/out owner’s consent


- Unnecessary attribute of gov’t sovereignty


- Considered police power of gov’t

- Question of fact as to what the property is worth


- Separate hearing


- Battle of data to ascertain fair market worth

Examples
Applies
- Reduce concentration of land ownership

- Redevelop slum areas that became blight, for sale to private interests-when based on public concerns  (Berman)

- Highways, Railroads, Canals

- Private entity remains accountable to the public

- School districts, Medical Centers

Doesn’t Apply


- Purely private taking



- Benefits particular class of individuals 
INVERSE COMPENSATION 
Gov’t places restriction on land use for public health, safety, welfare, morals w/ no intent to compensate !!!
Restrict use of private property & intent to compensate !!!
General: If owner feels gov’t went to far ( File IE action & prove taking or necessity of compensation
PUBLIC USE
A gov’t taking must satisfy the Constitutions Public Use Clause


General: Gov’t taking satisfies a public purpose ( Ct views challenges of private owners in light of the entire plan (Kelo)
Competing views


1) Gov’t can’t take property to transfer to private party, even if $ paid vs.

2) State may transfer property from private-to-private if purpose for future use by the public 
Public Use - Private-to-private sale ok if reduces concentration of land ownership (oligopoly) (Hawaii Housing)
Scope

Includes

- Amount & character of land to be taken & 

- Need for a particular tract to complete integrated plan


General:  Legislatures discretion
Inverse Condemnation !!!
Gov’t Power to Take !!!
1) Private property right destroyed or substantially diminished

2) by gov’t action

3) for public use or purpose

4) Establish taking (3 types: physical, regulatory, development actions) only use this one for inverse condemnation !!!

5) ( Owed just compensation

Test: Eminent Domain


1) What’s the purpose of the taking?


2) What’s the rationale of the taking? 

- Public Use or Public Purpose?


- Req’d by state constitution?

- Kelo Test: Does it meet one of the 3 factors to justify rational? 


1)


2)


3)

3) Comprehensive Plan?



Wayne Test: Is taking for public use proper? !!!



1) Extreme public necessity requiring collective action or



2) Subject to public oversight after transfer to private entity or



3) Facts of independent public significance (rather than private to which property transferred)

4) Other reasons to take?
	PRINCIPAL PROBLEM MILL CITY
	WANDA

	Purpose: Revitalize an economically depressed area by allowing commercial developer to purchase slum area
Rational: Public Purpose” ( Benefit will go to the public 

- Alleviate budget crisis, new jobs, tax revenue
- Economic redevelopment is a rational purpose for local gov’t to get involved in private purchase (Kelo)
- Justly willing to compensate landowners

3 Factors to Justify Rational (Kelo)

1) Did the gov’t act on a whim? No, legislature approved. Public interest to create jobs & revitalizing area

2)    3) 

Comprehensive Plan? Yes, a well thought-out, comprehensive plan

Wayne Test Satisfied? Yes, remains subject to public oversight after transferred to private entity

Other: Great deference to local gov’t to enforce local police powers
	- State constitution requires actual public use (like in Michigan)



- No public use



- No public purpose




- $1 yr is nominal




- No proof of oversight




- Large commercial development, not parks, museums




- No extreme public necessity




- No proof of public benefit


- Not blighted area




	HAWAII HOUSING v. MIDKIFF

	- Public use req’t w/in scope of a sovereign’s police power

- Can’t take a persons property for the benefit of a private person w/out a justifying public purpose, even tho compensation paid

- Exercise of the eminent domain power is rationally related to a conceivable public purpose 


( Ct never held a compensated taking has to meet the Public Use Clause

- Whether the provision will accomplish its objective isn’t an issue

- Legislature rationally believed it would promote their objective ( Constitutional req’t satisfied

- Property transferred to private entity ( Not necessarily for private purpose. Must be rational & legitimate 

- To constitute public use ( Not essential the entire or majority of the community directly enjoy or participate in improvement 

- Gov’t doesn’t have to use property itself to justify taking

- It’s only the taking’s purpose (not its mechanics) that must pass scrutiny under the public use clause

- Redevelop slum areas for sale to private interests-when based on public concerns (pre-hawaii)


	CTY OF WAYNE v. HATHCOCK

	Factors: Is public use is proper? (must meet Constitution’s public use clause)

1) Extreme public necessity (Hwy, RR, canal) or

2) Subject to public oversight (Must devote to public use, independent of corporation’s will) or

3) Public Concern  (Select property based on independent public significance)


	KELO v. CITY OF NEW LONDON         Re-read Dissent ( Prof Agrees with

	- Eco depressed ( Serves common purpose vs.

- Blighted ( Uninhabitable beyond repair

- TX denies eminent domain for economic reasons alone. Restricted to blighted areas & must assess each individual parcel.


ZONING
General


- Local gov’t has broad discretion (valid exercise of police power for public welfare)

- Very small proportion of land use decisions are litigated


- Enforcement is gov’t controlled


- Euclidean zoning: Essence of zoning to separate or segregate incompatible uses 


- All major urban areas have zoning, except Houston !!!

- Goal: Proper relations b/w parties
- Segregation of Uses



- Segregate incompatible uses (EX: Avoid surrounding single residential parcel by other zones)

- Essence of zoning

	PROS
	CONS

	- Protects property value !!!
- Health & safety ( keep industry segregated from residential !!!
- Roads, traffic, historical areas !!!
- Right mix of uses (EX: low, middle, high income housing) !!!
- Moral concerns (bars, clubs)

- Uniformity/Consistency

- Prevent noise, onerous nuisance from residential areas

- Encourages better transit

	- Gov’t has too much control over private property rights !!!
- More resources to travel

- Takes away property rights liberties

- Less mixed land use

- Discourages DevCo from buying large areas bc unpredictable

- Decreases property values

- Deters development

- Doesn’t promote efficient land use


Balancing Test - Private hardship vs. public interest


- Based on CL & constitution

- Vested property right should be given full force & effect unless …


- Early vested rights (CL) ( Vests at application of permit



- If zoning in their favor at application ( Must approve


- Late vested rights ( Vested on approval (MD Reclamation v. Hartford)


- Doesn’t vest until final permit approval



- Assume risk that zoning might change



- Not a vested property right

ZONING


General

- Must be substantially related to public health, safety, morals & welfare (Euclid)

- Map & text (indicate area w/ allowed, prohibited, or conditional uses)
- Health, safety, welfare & morals Zoning & Takings !!!
Western Land Requirements for permit or subdivision approval: 
1) Proposed development meets the zoning req’s in existence at the time of application & 

2) Processed w/ reasonable diligence, absent a compelling, countervailing public interest

Use



Core Regulations: Use, height & bulk
Common Regulations: Parking, architecture, design, ingress & egress, sidewalks, signs, ads, landscape, historic preservation
Categories

- Residential, commercial, industrial, agricultural




- Often multiple zones for each category (EX: restaurants vs. high-rise offices)

Process



General: Zoning code includes § process for obtaining land use approvals from City Council

Majority: Legislative act by city council



Minority: Rezoning a single parcel is an administrative or quasi-judicial act. Req’s hearing, evidence, & findings
Discretionary Approvals




- May be subject to appeal or automatic review




- Quasi-judicial action. Req’s hearing, evidence, & findings

Ministerial Acts



- Don’t require discretionary decision-making



- Often delegate to city staff members who evaluate project to determine compliance



- EX: Building permit

Planning



Consistency Requirement




- Must be in accordance w/ a comprehensive plan




- Plans must be consistent w/ each other




- Not a legally enforceable regulation of private property




- EX: Residential zone should include roads, schools, parks, etc

ZONING ESTOPPEL

Estops gov’t from exercising zoning power when a property owner can show it’s highly unfair

Factors



1) Property owner relies in good faith



2) on a gov’t act or omission



3) that makes a substantial change in position or 



     incurs highly inequitable expenses

Cts Role (controversial)


- Great deference to local gov’t



- Look for substantial reliance



- Will hold unconstitutional:

1) Unreasonable zoning that doesn’t substantially advance the public welfare & 
2) Seriously injures the private landowner

DISCRETIONARY PERMITS & APPROVALS

Subdivision - Landowners can’t divide parcels w/out approval
4 Functions




1) Accuracy of gov’t records re: boundaries




2) Ensure infrastructure




3) Ensure compatible infrastructure




4) Review/control new development


Conditional Use Permit (AKA Special Exception or Special Use Permit)
Requirements

1) Parcel compatible w/ surrounding land uses & 

2) Appropriate in its location


General
- Use appropriate for zone, but may adversely impact surrounding land use & public health, safety, morals, or welfare 




- Use permitted by right ( No permit needed




- Use prohibited ( Permit not available


Variance - Administrative action that allows property owner to avoid regulation if compliance imposes undue hardship 


Hardship 
- Must be more than financial

- Must be something unusual or distinctive about the property 

- Prevents development reasonably enjoyed by similar zoned parcels

- Many states don’t permit bc essential rezones property

- Some states allow non-physical hardships

- See Reasonable restraints on alienation factors
- EX: Size, shape, physical condition 


Late Vested Rights Jsd – Rights don’t vest until they receive the final permit
FLEXIBLE ZONING TECHNIQUES


Overlay Zones



- Impose additional req’s for an area



- EX: Zone for single-family homes imposed w/ height restrictions

Buffer Zones 

- Provide for a transition from an area of more intensive land use to an area of less intensive land use

Performance Zones 

- Regulate development outputs, instead of use
- EX: Allow industrial use but restrict noise, pollution, etc

Planned Unit Developments



- Allow mix of uses, heights, bulk, etc in an approved site plan &



- Project approved becomes zone itself (instead of pre-set zone)


Reverse Spot Zoning Unconstitutional !!!
- Zoning unreasonable if it doesn’t substantially advance public welfare & seriously injures landowner
- Change zoning w/ no comprehensive plan (Suddenly allow what zoning wouldn’t allow) (EX: Porn shop in neighborhood)
Environmental Regulation
- Overlay zones to protect areas w/ sensitive resources (EX: Aquifers, lakes, hillsides, views, vegetation, history)
	VILLAGE OF EUCLID v. AMBER RLTY

	- Must have substantial relation to the public health, safety, morals, or general welfare ( Uphold 

- Irrational burden on particular landowners rights ( Strike down

- Zoning is a constitutional municipal function & a valid legis exercise of police power for public welfare 

- Village may zone separate residential & industrial areas

- Debatable principle: If validity of the legis zoning classification is debatable ( Judgment controls


	WESTERN LAND v. CITY OF LOGAN

	Rules 

- Subsequent permit applications by landowners ( Not entitled to rely on original zoning classification 

- Applicants entitled to building permits or subdivision approvals if:

1) Proposed development meets the zoning req’s in existence at the time of application & 

2) Processed w/ reasonable diligence, absent a compelling, countervailing public interest


Majority Rule - Application date fixes the zoning laws & app can’t be denied by a subsequently enacted ordinance(Ct Disagrees)

Zoning Estoppel (Ct rejects) - Estops a gov’t entity from exercising zoning powers to prohibit proposed land use 



Focus: Conduct & interest of landowner



Main Inquiry: Was there substantial reliance by owner on gov’t action related to the superseding zone that permits the use?



Concern: Economic hardship imposed on property owner



Criticism




- Economic waste when project halted exacerbates economic problems 

- Unsatisfactory for multistage projects





- Threat of denial at a late stage makes developer vulnerable to shifting gov’t policies &





- Tempts developer to prematurely engage in activities to create substantial reliance

Application to Case



If Substantial Reliance were req’d for zoning estoppel ( Wouldn’t justify new ordinance




- π expense for prelim plan




- $ insignificant for size




- Not substantial enough for estoppel



- Owners encouraged by city officials (even tho not approved)



- City reexamined after application (clarified ordinance to disallow subdivisions)




- Reasonable bc lack of Rd access increased fire danger




- But no diff between residential & manufacturing buildings


	MD RECLAMATION v. HARTFORD

	
Late Vested Right Jurisdiction - Rights don’t vest until they receive the final permit

Zoning Estoppel



1) Property owner relies in good faith



2) On act or omission of gov’t



3) Makes substantial change in position or 

 

    Incurs extensive obligations & expenses to make it highly inequitable & unjust to destroy the rights acquired

Good Faith: Focus on mental attitude of owner when he acts
1) Knows rezoning possible &

2) Doesn’t accelerate development or increase investment to establish reliance



Substantial Reliance




Set Quantum Test - Owner entitled to relief if he changes position by a quantitative degree (Most Cts req phys. constr)



Proportionate/Ratio Test - Examines % of $ or obligations compared to total project cost (subjective)



Balancing Test - Public interest vs. owners expense to use land + prior expenses (subjective)

4 Common cases where Zoning Estoppel arises



1) Valid Permit or



2) Probability of permit issuance or



3) Erroneously issued permit or



4) Non-enforcement of zoning violation


When to Apply Zoning Estoppel



1) Great Caution



2) Resulting violation unjustifiably induced by an authoritative agent

3) Special circs make it highly inequitable/oppressive to enforce




	VAN SICKLEN v. BROWN

	Conditional Use Permit


- Enables municipality to exercise control over extent of use, which may detrimentally affect the community

- Valid, not to regulate economic competition (  Ordinance valid even if it economically impacts competition 


	NECTOW Reverse Spot Zoning On Exam !!!

	- Zoning unreasonable if it doesn’t substantially advance public welfare & seriously injures landowner

- Change zoning w/ no comprehensive plan (all of a sudden allow what zoning wouldn’t allow)

- EX: Porn shop in middle of neighborhood


TAKINGS
5th Amendment, made applicable through the 14th amendment 

prohibits gov’t takings of private property for public use w/out just compensation

“Nor shall private property be taken for public use, w/out just compensation” (5th Amendment)
Purpose: Safeguard private property against gov’t regulation to protect public health, safety, morals & welfare
Professor

- Gov’t may use police power to regulate land-use for public health, safety, morals

- Gov’t takes property for public purpose ( Eminent domain & they compensate. May challenge if not for public use/purpose

- When restriction invalidates the taking ( Strike down regulation, otherwise gov’t must pay

- Inverse Condemnation: Taking gov’t to Ct by claiming it’s a taking


- Stranger Danger: Gov’t allows someone else to possess/use the land & doesn’t intend to take over
5 Elements of Takings !!!

1) Private Property




- May apply to easements & leaseholds




- Benefits of restricted covenant, water rights, patents, copyrights ( Contested issues


2) By Gov’t Action

3) for Public Use/Purpose (Eminent Domain)


4) Taking either




1) Physical Takings 




2) Regulatory Takings




3) Developmental Exactions
5) Just Compensation




- Eminent Domain: Fair market value. DAS, not injunction

Procedural Requirements


1) Ripeness – Precludes Cts from hearing premature cases




- Final Decision Rule – Owner must have a final decision from gov’t about the scope & effect of its actions on the property




- State Compensation Rule – Owner must seek compensation through state-provided process before bringing claim in FedCt

Purpose of Takings Test: Identify regulatory actions that are equivalent to a direct appropriation or ouster from private property

	TAKING
	NO TAKING

	- Permanent physical occupancy (even minor)( $ req’d

- Regulation deprives owner of all economic benefits ( $ req’d 

- Gov’t requires physical occupation

- Unreasonable regulations (100%) (strong use restriction)
- Can’t alter or demolish

- No due process

- Violates bundle of rights
- Gov’t forces strangers on private land “Stranger Danger”
- Some physical occupation allowed by the gov’t ( Physical taking & must compensate !!!

- Doesn’t matter how small the space takes up !!!
- Doesn’t matter how great the purpose !!!
- Space of land taken ( Violates right to exclude !!!
- Gov’t dam permanently floods property

- Gov’t requires easement for public to access private pond

- Physical occupation of land more severe than use of property

- Constant military planes pass over land, chickens die (indirect)
	- Temporary Invasion ( Comp not req’d
- Reasonable Regulations (75% value decrease)
- Not negated by transfer of wealth (EX: Zoning)

- No substantial profit or value loss
- Voluntarily rents/allows 3rd part possession

- Necessary for public good

- Public program for economic purpose (adjusts benefit/burdens)
- Gov’t req’s free speech area in retail center ( Shoppers invited

- Gov’t req’s rent ceiling on mobile homes ( Merely regulates


PHYSICAL TAKINGS (Loretto)
Permanent or physical occupation of property by gov’t or stranger

 & a regulation deprives property owner of all economic benefits

General



- Gov’t intrusion on an owner’s right to exclude by physically possessing or occupying property or


   mandating the owner accommodate the possession or occupation by another


- Taking is more readily found when interference is physical invasion vs
      Interference from a public program that adjusts the benefits & burdens of economic life for a common good


3 Main Types of Cases



Loretto – Stranger Danger



Causby – Planes flying overhead



Pompelli/Loretto – Earth, Water, Sand, or other material

Property Rights Destroyed by permanent physical occupancy



1) No right to possess or exclude



2) No power to control



3) Loss of value

	PRINCIPAL PROBLEM Gov’t  [No physical taking, allow]
	Owners [Taking, invalid ordinance]

	What’s the legitimate state purpose? Alleviate homelessness by preserving efficiencies already constructed
Why should it be upheld? 

- Regulatory action reasonable for public welfare (alleviate homelessness)
- State police power to promote, health, safety, welfare, & morals
Is it a permanent occupation? No. Temporary (5 yrs), renewable

Why does the city need temp apt-use? Buy time to build public housing

Other reasons to allow


- Mere regulation ( Use restriction, not physical taking


- No substantial loss of value ( Still profit from apartments

- There are exemptions for hardship

- Only bona fide tenants ( Landowner still has ability to select 
- Already open to the public & guaranteed profit (“No Stranger Danger”
- Small, empty apartments aren’t of great use to a landowner
- Gov’t can do criminal & mental health background check
	What’s the private property interest? Forcing tenants upon the landowners

Why’s the state purpose not legitimate? 

- Clarity, law is ambiguous
- Homeless tenants decrease property values, increases crime, unclean

Why should the ordinance be invalid?
- Purpose: Buy time to create emergency plan ( 5 yrs too long, especially if renewable
- Small # of landowners w/ empty problems burdened (Disproportionate Impact Rather than all owners)
- Violates bundle of rights

- Gov’t controls bona fide tenants ( Stranger Danger. Landowners must choose from list

- No matter how small purpose, must compensate a physical taking




	LORETTO v. TELEPROMPTER (Physical Taking)

	What’s the private property right? Private apt bldg. used by 3rd party to install cable lines on side of building. 

                                                        Prior to regulation, landowner leased to cable company

What’s the public use or purpose? Facilitate educational cable access to the public

What’s in dispute? Can the gov’t allow this w/out providing just compensation to landowner

Rule: A permanent physical occupation, even minor, that’s gov’t authorized is a taking w/out regard to the public interest it serves
Factors

1) Significant economic impact of the regulation (especially degree of interference w/ investment-backed expectations)
2) Character of the gov’t action 

3) Taking more readily found when interference w/ property characterized as a physical invasion by gov’t vs

    Interference from a public program that adjusts the benefits & burdens of economic life for a common good

Examples

- Real estate invaded by water, earth, sand, other material, or artificial structure that destroys/impairs its usefulness ( Taking

- Gov’t dam permanently floods property ( Taking (Pumpelly v. Green Bay Co)

- Frequent military planes train over private property & chickens died from fright ( Indirect physical taking (U.S. v. Causby)

- Gov’t req’d pond on private prop be publicly accessible via easement ( Taking. Prevents right to exclude (Kaiser v. U.S.)
- State law req’s publicly accessible free speech area in retail center ( No taking. Invited. (Pruneyard v. Robins)


	YEE v. CITY OF ESCONDIDO (No physical taking)

	Scenarios

- Permanent physical occupation ( Just compensation req’d

- Temporary physical occupation ( Just compensation not req’d  

Analysis

- Taking req’s gov’t action
- Physical taking only where gov’t requires landowner to submit to physical occupation of land

- On its face the law merely regulates π’s use of their land by creating ceiling on rent  ( No taking

- Transfer of wealth from park owners to incumbent mobile home owners in the form of submarket rent doesn’t convert 

   regulation into physical invasion.  Zoning regs & land use regs transfer wealth from L to T.

- Tenant invites lease at one rent, but regulation lowers rent (No taking. Invitation, not rent, distinguishes (Loretto)
Holding 

- No physical taking. May argue regulatory taking 

- π’s voluntarily rented property. No right to compensation bc no inability to exclude 

- Local & state laws regulate property use (no per se taking)


REGULATORY TAKINGS

Must be denied ALL economically beneficial or productive use of land (Luas/Penn Central) per se rule. 
If gov’t denies property owner all economic use of his land, it’s equivalent to physical appropriation of land 

w/out formal condemnation proceedings !!!

General




- Gov’t regulation of the owner’s use of property is so great as to be tantamount to a taking of the property



- Disputing claims it’s a regulatory taking !!!



- If not exaction or physical taking ( find case the set of facts most closely resembles & apply test !!!




- Taking ( Invalidate rule or justly compensate !!!



- EX: Park ordinance
- Height restriction ( Penn Central

- Minerals & gas ( Penn Coal

Test: Regulatory Takings  !!!
Penn Central Balancing Factors !!! – Gov’t deprives landowner of SOME beneficial/productive use 

(complete diminution in value ( Taking)
1) Economic Impact on claimant 

2) Extent the regulation interferes w/ investment backed expectations 

1) Degree of property diminished in value

- Did taking take all economically viable uses?  Prevents reasonable return on prop?
- Regulation reasonably related to promote general welfare ( No taking (even if significant dimunition)

2) Remaining economic viability

3) Reciprocal advantage to the owner

3) Character of gov’t action

- Base on physical intrusion the gov’t is doing !!!  
- Takes away all viable uses ( Compensate
Lucas Per Se Total Taking Factors – Gov’t deprives landowner of ALL economically beneficial/productive use
1) Degree of harm to public lands & resources
2) Social value of claimant’s activities & their suitability to the locality
3) Relative ease w/ which the alleged harm can be avoided
*Can prove w/ facts ( Taking. Use Lucas per se rule !!!
*Can’t meet Lucas Per Se Rule ( Use Penn Central !!!

Test: Takings


1) Types of Takings (Examine all 3)


2) What gov’t interest are they trying to protect


3) Remedy




2 options: 1) Landowner receives full market value (FMV) of property on date of taking






   2) 


Test: Which takings test to use?
1) Is it a physical taking? ( Apply Loretto
2) Is total taking of all economic viable use? 
Yes ( Lucas Analysis
No ( Penn Central Analysis

	PENN COAL v. MAHON [Taking]

	Test

1) Extent of diminution (did it go too far)

- Yes. π lost all mineral rights; damage not common or public. § not justified to protect safety--no public interest
- When it reaches a certain magnitude there must be an exercise of eminent domain & compensation to sustain the act. 
- A source of damage to single house isn’t a public nuisance even if inflicted on others in different places. 
2) Extent of public interest served (Is there private or public interest?)  
- i.e. reg for one house was not enough for statute to protect a large quantity of people
- Substantially advances a legitimate state interest?

- Is the purpose to protect health, safety, morals, environment, or welfare? (City’s burden to prove)

3) Was there notice given to Π?
- ∆ gave timely notice of intent to mine under the house (so there was due process)

General
- Gov’t couldn’t exist if values incident to property couldn’t be diminished w/o paying for every change in law

- Some values are enjoyed under an implied limitation & must yield to police power
- Extent of the taking is great ( May abolish a valuable estate in land
Holding

- So far as private persons or communities take the risk of acquiring only surface rights, the fact their risk became a danger 

   doesn’t warrant giving them greater rights than they bought ( Taking. § unconst’l 


	PENN CENTRAL v. NYC [No taking]

	- Are health, safety, morals, or general welfare involved?
- Taking jurisprudence doesn’t divide a single parcel into discrete segments (air, space, etc) & 

   attempt to determine whether rights in a particular segment have been entirely abrogated. 

- Ct focuses on action’s character & nature & extent of interference w/ rights in the parcel as a whole !!!
- Diminution of the value of the Terminal doesn’t by itself constitute a taking. 

- LANDmark Law has a more severe impact on some landowners ( Doesn’t mean it’s a taking 

- Zoning laws often impact some owners than others & are valid

- NYC law isn’t invalid by its failure to provide just compensation.  

- Mitigation: Tax break, other 8 properties owned by Penn Central owners were approved for development  

Penn Central Balancing Factors 

1) Economic impact of regulation on Π
- Did taking take all economically viable uses?  Prevents reasonable return on prop?

- Even if significant dimunition ( No taking if regulation reasonable related to promote general welfare

2) Interference w/ investment backed expectations?

- Detrimental reliance?

- Investment for change?

- Proof of change or intent to build

3) Character of gov’t action

- For public good?  (i.e. preserving historical & tourism, ↑↑ $ in community)
- If taking away all viable uses ( Must compensate
4) Reciprocal benefits of parties?

5) Alternate options to build


General

- Still has high economic viability (historical landmark & doesn’t affect profit)

- May argue investment back expectation was for 20 story building at the time of purchase & now has lower return 

- City has police power to regulate land-use

- No severe economic impact 


Holding

- Penn Central ( No taking b/c gov’t mitigated to private prop owner w/ option to build in another area

- Still profit from bldg, they own other property that can be built, & tax breaks from historical building

- Regulatory taking b/c coal co. purchased the mineral rights & were owed respect of the K

- Regulation only helped one property owner ( Doesn’t apply

- Taking ( Pay out or stop  


	LUCAS v. SC Coastal Council [total deprivation of use = Physical Appropriation]

	Lucas bought 2 residential lots on a SC barrier island. Intended to build single-family homes like on the immediately adjacent parcels (weren’t a critical area). Lucas's lots were not subject to the State's coastal zone building permit req. Then, legislature enacted the Beachfront Management Act, which barred Lucas from erecting any permanent habitable structures.  It req’d owners of “critical area” coastal zones to obtain permits from the council.  

- π argues this act is a taking & he’s owed just compensation (no matter how high or strong the public interest) 

- ∆ argues the purpose was to stop erosion & preserve natural resources & ecology from public harm.  

2 areas where compensation always due: 

1) Complete physical invasions 

- i.e.- Regs that compel property owners to suffer a physical invasion of his property 

    

- No matter how minute the intrusion & how weighty the public purpose ( req’d compensation 
2) Land loses all beneficial uses under a regulation or regulation doesn’t substantially advance legitimate state interests

- Not a complete taking under regulation

- Gov’t Purpose: Protect flora & ecolife, prevent public harm, protect tourism
Total Taking Factors

1) Degree of harm to public lands & resources
2) Social value of claimant’s activities & their suitability to the locality
3) Relative ease w/ which the alleged harm can be avoided
Analysis

- Does it prevent harm of ecological resources or benefits by preserving ecology?  

- Yes ( No compensation
- Does it advance legitimate state interests?  

- No ( Violates 5th amendment

- Yes ( Does it take all viable economic uses? 

- Yes ( Compensate


- No ( No compensation
- Look at others similarly situated that are permitted to continue use
- CL rarely supports prohibition of essential land use 
- Regulation beyond relevant background principles of public nuisance & property law dictate ( Must pay compensation 
Holding
- Ordinance takes away all economic value & no other viable uses ( Taking & must compensate 

- Remanded for lower Ct to determine whether there’s a complete diminution of property value & no other viable use
Type of Taking – Total taking

Degree of Property diminished in Value: 

Remaining Economic Viability: 
Degree of thwarting of Investment-backed expectations: 

Character of Gov’t Action: No permanent habitibel structure
Reciprocal Advantage to Prop Owner: Couldn’t build at all


	Palazzolo v. Rhode Island No Taking

	Type of Taking- Not a physical taking (Loretto) or a total taking (Lucas) ( Grey area. Analyze under Penn Central Factors 

Degree of Property diminished in Value: Some loss retains value > Lucas ( Pro-gov’t

Remaining Economic Viability: High ( Pro-gov’t

Degree of thwarting of Investment-backed expectations: High ( Pro-owner

Character of Gov’t Action: Not a total taking. Less than Lucas ( Pro-gov’t

Reciprocal Advantage to Prop Owner: Yes ( Pro-gov’t


	Tahoe Sierra v. Tahoe Regional Planning    No Taking

	Type of Taking- Not a physical taking (loretto), not a total taking (Lucas) ( Grey area. Analyze under Penn Central Factors

Degree of Property Diminished in Value: None ( Pro-gov’t

Remaining Economic Viability: Total value is retained ( Pro-gov’t

Degree of Thwarting of Investment-backed expectations: Low ( Pro-gov’t

Character of Gov’t Action: Low, very little ( Pro-gov’t

Reciprocal Advantage to Prop Owner: Value is likely to increase ( Pro-gov’t

Holding - No taking. Restrictions, ordinances, & law can be very burdening, but may be upheld if for public welfare


DEVELOPMENT EXACTIONS

Condition to grant a request for development permit req’s some dedication/relinquishment/conveyance of specified land !!!

General



- Gov’t may demand property or $ !!!



- Gov’t may demand it for a special purpose


- Wrongful gov’t demand of a property interest dedicating property from a private landowner to the gov’t !!!

Dolan Test: Exaction Constitutional if…* 



1) Essential nexus b/w legitimate state interest & the permit condition (exaction) req’d by the gov’t &



2) Projected impact development is roughly proportional to the exaction (gov’t demand)



* If either of the prongs isn’t met ( Unconstitutional & gov’t can’t impose the exaction




- Grossly disproportional ( Unconstitutional & considered a gov’t extortion 





- If they want the land ( Gov’t needs to do an eminent domain physical taking & compensate




- If they want the $ ( Gov’t needs to collect a fee or a tax from everyone, instead of just a few

Is there an Essential Nexus?

- Development would aggravate the gov’t ( It’s related in nature




- Test most likely will be satisfied




- Rough Proportionality is harder to prove. Prof believes burden on gov’t to prove all the elements for the taking
	PRINCIPAL PROBLEM

	Height Restriction ( New building limited to 15 or 20 stories

Which Analysis?

- Is it a physical taking like Loretto? No

- Is it a total taking like Lucas? No

( So do Penn Central Analysis

Degree of Property Diminished in Value: None ( Pro-gov’t 15 stories limit. May build up to 20 stories if they pay $

Remaining Economic Viability: Value increased( Pro-gov’t

Degree of Thwarting of Investment-backed expectations: Low ( Pro-gov’t

Character of Gov’t Action: Low, very little ( Pro-gov’t

Reciprocal Advantage to Prop Owner: No advantage ( Pro-owner

- It’s pro-govt. Is there a public use or purpose? No. This makes it appear arbitrary

Development Exaction (Pay $ for extra story’s on new building

1) What is the state interest? Affordable housing

2) How was condition exacted? $5 per square foot for stories 16-20, if they chose to make it this high

3) Is there an essential nexus? Yes. Building an officer-tower will aggravate the need for affordable housing for all the workers

Is it roughly proportional to the exaction? Yes

4) Is there a lessor means?  


	DOLAN v. TIGARD

	Business owner wants to expand business on lot.  She was granted the permit, but was req’d to add a bike path, & dedicate land on flood plain to city in FS so that it could be publicly used (Stranger-Danger).  If she didn’t expand her business she wouldn’t have to give up 10% of her land.  If she wasn’t proposing the development it would be a physical taking & the state would have to pay.  
1) What’s the state interest? Flood control 

2) How was condition exacted?  She must dedicate the floodplain to the public

3) Is there an essential nexus? Yes

4) Is there a lessor means?  Yes. Give gov’t an easement to clear debris from creek for better water-flow (least-restrictive option)
1) What’s the legitimate state interest? Easing Traffic Congestion
2) How was condition exacted?  She must dedicate the floodplain to the public

3) Is there an essential nexus? Possible. Gov’t failed to prove people would bike rather than drive. No data to back assumption


- Gov’t burden to prove constitutionality

4) Is there a lessor means?  Yes. She could give gov’t an easement to clear debris from the creek, allowing for better water-flow 
Holding

- Ct felt city took more than needed to help w/ flood on top of previous regulation to not leave 15% open green space  

- Loss of 10% of property goes too far

- Development of a new store won’t keep more people from riding bikes 

- Must show more that it “could” offset traffic.  Must show that it “would”.
Rough Proportionality Test (Harder to prove than the Essential Nexus Test)

- City must individually determine if the req’d dedication is related in nature & extent to proposed developments impact 

- Development & land req’d must be proportional to each other


ADVERSE POSSESSION
Permits an uninvited intruder to acquire ownership of land w/out payment & consent of legal title-owner

Requirements CAT HOUSE !!!
1) Hostility

2) Under a Claim of Right

3) Actual Possession 

- In control, but not necessarily there 


- Diff than abandonment where no owner-behavior
- EX: Paying tax, paying bills, no trespassing sign, clothes there, alarm system

4) Open & Notorious (aka visible)


- Trespasser is obvious (& conspicuous) to others 



- Purpose: Puts owner on notice
5) Exclusivity



- Must exclusively possess—exclude others

6) Continuous for §oL

- Must be continuously, actually, exclusively possessed, w/out condition for the §oL


- Legislature sets conditions & §oL



- EX: Summer vacation cottage

7) Taxes

8) §oL

General



- Not the same across the country (depends on §)



- Legislatures use §’s to punish & reward parties



- AP ripens upon expiration of §oL ( Possessor takes title (other owner didn’t consent). Need not go to Ct, but wise



- CA: Must pay taxes on the parcel to take by AP (AP practically impossible)

Distinguishing
- Adverse Prescriptive Easement – Claim of use

- Adverse Possession – Claim of FS

Criticism



​- Trespassing & Wrongdoing



- Prospective land-purchaser who diligently searches title records, 
                 can’t know if an AP successfully divested record owner of a valid title 




- Way to Avoid: Conduct an on-site survey & questions all who seem to have possession

Support

1) Protects those who knowingly appropriated the land of others (land pirates) & 
       

     those who honestly held the property in the belief it was their own



2) Mistaken belief that one owns the property, who doesn’t (EX: Deed doesn’t meet §oF)
Policy
- Protect one who innocently & mistakenly possessed another’s land, for such a long period of time, 

     
  that a justifiable reliance on the existing state of affairs can be presumed
- Promote certainty in land title
- Nullifies conveyance errors

- Settles boundary disputes

- Protects 3rd parties who detrimentally rely on their belief that the AP is the true owner of the land



- A true AP takes dominion & control over the parcel (makes improvements, etc)

- Encourages the beneficial uses of land not being used by the record owner due to abandonment

Visible



- Owner must have notice of dominion over it



- Stands by during §oL 



- Makes no effort to eject or otherwise protect title



- Must convey it’s exclusively theirs to the world


Open & Notorious



- Knowledge (Actual or Imputed)



- Visible to public observers owners rights are invaded

- Mere possession not enough

- No notice ( Show possession was open & notorious, & visible that the owner should have known

Exclusive



- Adverse possessor’s possession must be so exclusive as to be an ouster of the title-owner



- No ouster ( Title-owner has constructive possession

COLOR OF TITLE  





     
  












   Written Document
When someone has a document, which purports to convey title to the property, but fails to do so, 
constitutes color of title to the property in that document (EX: Void deed)

AP who enters under a color of title claim…
- May acquire AP to the entire tract, even though they actually possessed only part of the property described

- No further claim of right or proof of hostility req’d

Absent color of title (on prop but nothing in writing)…
- AP obtains title only to that property actually possessed by him 
- EX: Enter ranch w/ no document ( Squatter. AP of the acre he actually possessed (not entire parcel)
CLAIM OF RIGHT


















     No Written Document
No written document, but AP possessed as an owner would. 
Claimant is in possession as an owner w/ intent to claim the land as his or her own & not in recognition of, or subordination to the record title-owner

2 Tests for Claim of Right



Good Faith Claim of Right (Subjective)




- Minority, doesn’t want to reward land-squatters




- AP must demonstrate they truly believed they owned the property, but they really didn’t




- Owner may eject the trespasser & file for DAS (before §oL)


Bad Faith Claim of Right (Objective)



- Majority (TX), punish owner who abandons their property & doesn’t eject squatters. Avoids considering state of mind



- Allows not only those who think it’s theirs by mistake, but allows those who know their trespassing. 




- May take by AP if they meet the req’s
TACKING (Kuntos)(Ray v. Beacon Hudson)















Pro AP Doctrine
Adding of periods of time together to meet the §oL

- Permitted if successive occupants are in relaxed privity, unless some reasonable connection or agreements b/w successive 


   occupants of real property so as to raise their claim of right above the status of the wrongdoer or the trespasser

TOLLING


















 Pro Record-Owner Doctrine
Stopping §oL of running against record owner


General



- Permitted if certain disabilities, under age of majority, armed forces, insanity (20 yr max), or imprisonment



- Only 5 years after age of majority or declared sane to eject a trespasser


Criminal Charges


- Term less than life ( 5 years to file action of ejectment 



- Record owner in prison for >2 yrs ( Clock stops

Under the Age of Majority



- 12 yrs old in 2011 ( Turns 18 in 6 years (§oL starts) + 5 years to file an action of ejectment 


- 30 yrs old in 2011. Dies in 2013 & 10 yr old daughter becomes owner ( 2026 (unless CA-2016)


- 30 yrs old in 2001 & insane. Dies in 2016 & 10 yr old daughter becomes owner ( 2021. No tacking of disability allowed

HOSTILE, Adverse or Under a Claim of Right
	TIOGA COAL v. SUPERMARKETS GEN

	- Owner abandons land & it’s possessed & used by another for §oL, beyond which the true owner no longer has a cause of action in ejectment 
( Trespasser put down roots (don’t disturb)

- Objective Test for Hostility: Hostility exists when AP knows he’s using land w/out permission !!!


	HALPERN v. LACY INVESTMENT

	- Subjective Test: One must enter upon the land claiming in good faith it was their own !!!
- No good faith claim ( Trespass & can never ripen into prescriptive title. 

- Infer from hostile possession that it’s done in good faith that a claim of right exists (unless contrary evidence)


	ITT RAYONIER v. BELL

	- AP’s subjective belief whether the land possessed is/isn’t theirs & intent to dispossess are irrelevant to hostility

- Purpose Protect those knowingly appropriating others land & those who honestly held the property believing it was theirs

- Exclusive Possession: Claimant treats the land as his own as against the world throughout the statutory period


Exclusive, Open, Notorious, Actual, & Continuous
	MARENGO CAVE

	Open & Notorious - Must be so open & notorious that the actual owner, would know their rights were invaded
Mistaken Boundary Rule - If one takes & holds possession of land under a mistake of the true boundary ( Can’t ripen into title 

§oL Begins - When title-owner knows or should’ve known his rights were invaded 

- When it’s underground, the average owner doesn’t know what’s under the land w/out a survey


	HOWARD v. KUNTOS

	- Continuity of Possession Seasonal occupation satisfied if they act as an ordinary owner (hold, manage, care)

- Intent include land in deed, but mistakenly omitted ( Purchaser may tack the adverse use of his predecessor-in-interest to his  

- Tacking: Permitted if successive occupants are in relaxed privity, unless a reasonable connection or agreements b/w successive occupants of real property so as to raise their claim of right above the status of the wrongdoer or the trespasser


	RAY v. BEACON HUDSON MOUNTAIN CORP

	- Owner used it as a summer home from 63-88; improved, insurance, taxed, kept out trespassers ( Continuity Met

- Don’t have to be physically present, but must show physical dominion over property

- Unique: Took easement by prescription for the cottage & a right on ingress & egress


	PROBLEMS: PG 898 [In what year will the §oL have run?

	- 12 yrs old in 2011 ( Turns 18 in 6 years (§oL starts) + 5 years to file an action of ejectment 

- 30 yrs old in 2011. Dies in 2013 & 10 yr old daughter becomes owner ( 2026 (unless CA-2016)

- 30 yrs old in 2001 & insane. Dies in 2016 & 10 yr old daughter becomes owner ( 2021. No tacking of disabilities allowed.


	PROBLEMS: EXPRESS EASEMENTS: AP [pg 410]

	Rule Anyone in possession of D land is entitled to use the easement appurtenant to that land ( Benefit runs w/ the transfer

3) A. Can she use the lake: Yes. A person adversely possessing D land may use all easements appurtenant to D land

 B. Can Tom evict her? Yes, but must do it in a timely fashion through the Ct (otherwise she will get FSA). She may use the easement in the meantime. An adverse possessor may be a trespasser but has rights to use the benefit of the D estate until lawfully evicted by O (adverse possessors are ripening toward title. Burden on property O to protect his property). Burdens O’s who don’t use &/or protect their land. Rewards adverse possessors who make full use of the property.

4) No. A successor to an easement gains only the rights possessed by his or her predecessor & is subject to all conditions & qualifications which bound the predecessor, even if unaware. Though here Dyan would have constructive notice bc the deed was recorded. Dyan has the duty to research all the deeds prior to find easements, mortgages, leases, or covenants that may burden the property. She cannot get more than her predecessor owned.


WRITTEN INSTRUMENTS


General



- Possible to transfer title to land w/out a written instrument



- Formal Writing ( Must meet §oF 


- Wills: Can’t covey anything that’s no longer in the estate
- Applies: K’s of land & deeds of title !!!
- Informal command rarely conveys title !!!

Purpose (see above) !!!


- Channeling Function: Allows parties to distinguish between informal negotiations and legal agreement



- Cautionary Function:



- Evidentiary Function: Final document is proof of final transaction


Requirements
​​​ 
Uniform Simplification of Land Transfers Act (USLTA)- Guidance document gathered by legal scholars



1) Reasonably identify grantor, grantee & real estate




2) Manifest present intent to make a present transfer of real estate




3) In writing & signed by grantor or representative



California: Writing by grantor/agent


New York: Void unless K, not or memo, expressing consideration, is in writing by grantor/agent


Texas: 1) Writing & 2) Subscribed & delivered by grantor or agent
SALES CONTRACT

A written sales agreement that meets §oF. Applies to $, possession, &improvements !!!

Major Stages




1) Seller locates buyer. Buyer locates prop




2) Negotiate sales K b/w buyer & seller (or their agent)





- Seller has pretty much agreed not to deal w/ any other buyer upon initial, written, K signing




- Can’t sell for a lessor price once initial K signed (1st sales K has precedence)




3) Prepare for closing





- When one party hires a home inspector, gets financing, & hires title-evaluator





- Inspections: Can hire certified home inspector w/ or w/out engineering degree





- Inspectors report is detailed w/ all issues 





- Then, Buyer can stop sale, renegotiate price, or offer to buy after repairs complete





- Then, buyers amend sales K to reflect new agreements





- In the meantime, buyer will get written letter confirming financing & assurance title is good (lmay get title insurance




4) Closing Date





- Assuming parties are still in agreement, the date for closing is set. 





- Final sale will take place. Buyer gives check for full amount. Seller gives keys & title.





- Transaction is recorded & complete

ORAL CONTRACTS

1) Only have oral K & it goes to Ct – Hard to prove bc he said/she said




Cts will demand





1) Evidence of an oral agreement






- Must show evidence of the negotiations (not just one simple oral agreement






- Should include sale price & evidence of the final oral agreement





2) Buyer must prove that they partly performed & there will be gross injustice or irreparable harm if not completed






- Cts look to partial consideration, possession, & improvements (must be at least 2 of these)???






- If nothing other than $, they are due restitution but nothing else
Constructive Trust – A Ct in equity generally may impose a constructive trust in order to avoid unjust enrichment of one party at the expense, where the legal property title was obtained by fraud or violated a fiduciary relation

Resulting Trust – Typically arises when a property transfer is made to one person & another pays the purchase price. Favors the one who paid consideration
UNIFORM LAND TRANSACTIONS ACT 

Guidance for the states to adopt uniform statutes across the land. Not req’d but followed

- A real estate K isn’t enforceable unless there’s a signed writing by the party against whom enforcement is sought

- Description of Real estate & price

- Evidence of a K

- A K not evidenced by a writing, but valid in other respects, enforceable if:


1) Performed w/in 1 year (see page 130)


2) Buyer took possession & paid part of the price


3) Buyer accepted a deed from seller


4) 


5) Party against whom enforcement is sought, admits in Ct/under oath the K for conveyance was made

Note 3: Enforce an oral K if there’s possession + part payment OR possession w/ change of position
	Principle Problem Charles [Enforce] (Paris)
	Margaret [don’t enforce] (O’Neil)(Bowlin)

	State Law: California

In Writing? Yes

Identify Grantor & Grantee? Yes “Mom” “Son” 

Dated: Postmark Date (Envelope gives full name/address)

Signature: Yes. “Mom”

Identify estate: House that Marcus built

Present Intent to Convey? Yes, “shall belong to you”
	State Law: New York

Identify Grantor & Grantee: No legal names “Dear Son”

Signed: No signature. “Mom” isn’t legal

Identify Estate: “House which Marcus built” is vague

Present Intent to Transfer: No. “Shall belong to you” ( Future

Date: Not dated




	WALKER v. IRETON

	- Was there a gross injustice such that he couldn‘t be made whole if the farm wasn’t sold. No.

- No writing for an oral agreement for sale of land ( Must have evidence of K

- Need more for equitable relief & §oF to not apply

- An purely collateral act to an oral K, although done in enforcement of the K by a Ct of equity

- What’s needed to overcome §oF? Down-payment or Improvements [may need significant improvement]


	PARIS v. STRAWBRIDGE

	- No technical words of conveyance are req’d to convey land


	NESSRALLA v. PECK

	- Wants each party to act as a straw for the other. Nessralla gave Peck his straw land, but Peck didn’t, so he got both properties. 

- Constructive Trust: If Peck kept Nessralla’s $ & land ( Fraud (unjust enrichment)

- Resulting Trust: Transfer of $ to one person, & transfer of land to another. (READ pg 853!!!) 
- Π didn’t give $ as payment for farm
- Did Π detrimentally rely?  No loss of $, only the opportunity to purchase farm, & not grossly unjust

- Detrimental reliance/grossly unjust ( loss of $, fiduciary relationship, or prop obtained by fraud

- If someone would pay for the land & title went to someone else (Ct would usually award it to the person who paid 


	GULDEN v. SLOAN

	Buettner Case: Oral K bc appeared to be an employment relationship rather than a K for the sale of land


	Principle Problem Farmer [enforce oral K, buy farm]
	McDonald [don’t sell to Farmer, sell to DevCo]

	Evidence of K: 
- Possession (moved onto land, never evicted)

- Reduced salary & allowed him to keep 10K/yr

- Letter referenced 2nd proposal ( only actual evidence

- Evidence of option to buy bc wouldn’t give up half her salary w/out something in return

Why Enforce & allow her to take title to the farm

- $ paid, farmhouse, barn, possession, cultivated an add’l 50 acres, allows him to retain $

Therefore she argues the Ct should take it out of the §oF 

- Improvements increase price by $50K

- Meets 2/3 for partial performance: possession & improvements

- Issue: Gross injustice such that $ can’t make her whole
	- Make her whole by paying back 30K plus interest

- Baldridge: Specific performance only req’d if no other option

Does the letter meet the written req’s
- Partially dated

- Doesn’t identify parties

- Doesn’t describe property

- Doesn’t describe terms

- Not signed

- No purchase price

- No evidence of an oral K

- No negotiations, not evidenced

- Moving in was simply an employment relationship

- Option must be agreed upon by both parties


DEED DESCRIPTIONS

General

- Deed – Usually instrument for creating real prop

- Title passes when a deed has been properly created, executed, & legally delivered !!!
- Simply possessing a deed doesn’t automatically equal holding title

- GPS precisely locates any point on earth. Identifies parcel by latitude & longitude. May eventually replace current system
§oF Requirements- Must identify land to be conveyed in sufficient detail as to distinguish from all other parcels on earth !!!

1) Dated


2) In writing, identifying grantor & grantee


3) Signed at least by grantor


4) Manifest intent by grantor to presently convey a prop interest in land to the grantee “Granting Clause”



- As opposed to an invitation to visit


5) Adequate description of the property


6) Other req’s by jsd (may req grantee signature, notary, W’s, recorded before effective)

Property Description - A method of locating the boundary lines of a parcel of land on the surface of the earth in sufficient detail !!!
3 methods have arisen for doing this:



1) Meets & bounds



2) Gov’t survey


3) Plat or subdivision map

Meets & Bounds: Adopted by original 13 colonies & still a dominant technique used in many states
Govt Survey


- Spearheaded by Thomas Jefferson



- All states were surveyed & described by these surveys



- More predominant in Western, rural lands

Plat or subdivision Map


- Today used in most urban & suburban land, particularly in residential subdivisions


- Most new residential subdivisions, use this method


- Plat: Depicting the lots in a new subdivision, usually prepped by a surveyor for DevCo




- Mentions locations & dimensions of each lot, along w/ streets, etc




- Also includes info that identifies the subdivision usually by a monument




- Must be submitted to a gov’t agency to be approved & recorded
	PRODUCERS LUMBAR v. OLNEY   [Mistake]

	An improver is never authorized to go onto anothers land, & w/out their knowledge or consent, demolish improvements they made by mistake. 
If so, he may be liable for waste DAS


	ASOTIN CITY PORT DIST v. CLARKSTON COMM. [unrecorded maps]

	Must know the enclosed boundary lines of a parcel of land, not just the amount to convey


	POWELL v. SCHULTZ [Creeks]

	When using landmarks for monuments such as creeks, it set’s up future litigation bc they change

If creek or road used as a boundary line ( The center line is the true boundary

Accretion – Gradual deposit of new soil on somones property or

Reliction – Gradual creek drying up ( Strip of land being created belongs to adjacent landowner (most efficiently…)

Evulsion – Sudden change in bed of stream, river, creek ( Original bed remains the boundary


	GRAND LODGE v. CITY OF THOMASVILLE [Indefiniteness & Linear Measurements]

	- Linear measurements are necessary & important *main

- Area measurements w/out length measurements ( Void deed (Can’t determine a boundary line w/ area measurements alone)


	RAMSEY v. AZ  [Is it the same property?]

	


DEED DELIVERY

General
- A deed isn’t effective until delivered

- Grantor must manifest by words or actions, an intent deed be immediately effective to transfer an interest in land to grantee !!!
 
- Unless the O demonstrably intends to make an immediate, effective conveyance, the deed is ineffective !!!
- Typical Grantor: Delivers deed by physically handing to grantee w/ words showing intent to transfer immediately

Delivery Issues
- May arise in context of family gifts

- Most Common: Grantor manifests intent to retain some control over deed or property, after they’ve executed the deed (drafted)

- Issue becomes whether there’s been an immediate effective transfer of title to grantee, (& thus valid deliver) or
   is it a disguised substitute of a will & thus an ineffective delivery?

- Grantor intends deed only effective at death ( No delivery. Null & prop part of grantor’s estate. Distribute according to will

- Once deed validly delivered ( Title vests in the grantee 
- Undelivered deed ( Void & passes not title to grantee & his successors even if they are bona fide purchasers

- Unrecorded Deed( Rebuttable presumption of non-delivery (Williamson) !!!
Why req delivery? Same evidentiary & cautionary functions as §oF

- Evidentiary Function Facilitates testimonial evidence of its occurrence  
- Cautionary Function: Delivery cautions grantor he’s about to give up a prop interest

Vs. Will

- What someone wants to happen to their property upon death, & will not transfer until executed (probated)

- May change in will (vs in deed where it is effective & don’t have to change your will)

B/w grantor/grantee !!!
1) Did grantor part w/ dominion over the instrument

2) w/ intention of relinquishing control over the prp - 
3) w/ intention of making it presently effective & - 
4) w/out reserving right to recall


- Yes to all ( Irrevocable exchange of title

b/w grantor using a 3rd party to hold the deed (usually death escrow, not grantee) !!!

1) Did grantor part w. dominion over the instrument to 3rd party


2) w/ intent to convey a FS to grantee & retain for self a LE


3) w/ intent to make it presently effective


4) w/out reserving right to recall


Yes to all ( Irrevocable exchange of title




Grantor ( LE 




Grantee ( FS & may take possession upon grantors death


General


- Doesn’t have to be recorded, but may be

- Title passes at the moment you record the document

- If not recorded – beneficiary doesn’t need to know

	WILLIAMS v. COLE [Unrecorded deed raises presumption of non-delivery]

	Did grantor part w/ dominion over the instrument: No. Stayed in possession of property, w/ deed in bedroom

w/ intention of relinquishing control over the prop: No. Still in possession of property & not recorded

w/ intention of making it presently effective: No, remained in possession. No recording

w/out reserving right to recall: No, deed was in his bedroom & prop in his possession –could change at any time


	KRESSER v. PETERSON

	Did grantor part w/ dominion over the instrument: Yes, recorded. Becomes a public document that can’t be revoked

w/ intention of relinquishing control over the prop: Yes, joint tenants

w/ intention of making it presently effective: Yes, at recordation

w/out reserving right to recall: No. Title passed at recording


	LENHART v. DESMOND

	Did grantor part w/ dominion over the instrument: No, still had access to deed in safety deposit box

w/ intention of relinquishing control over the prop: No, intended it to pass at death

w/ intention of making it presently effective: No, only for the future

w/out reserving right to recall: Retained right to recall bc access to deed
Holding: Great weight to Mr. Desmond’s testimony that he had no intent to presently convey title to land


	VASQUEZ v. VAZQUEZ [3rd party delivery, death escrows]

	Part w. dominion over the instrument to 3rd party: Yes

w/ intent to convey a FS to grantee & retain for self a LE: Yes

w/ intent to make it presently effective: Yes

w/out reserving right to recall: Yes

Grantor retains LE & Greantee (Brigito) gets possession upon her death (FS)


	ROSENGRANT v. ROSENGRANT

	Part w. dominion over the instrument to 3rd party: Yes, gave to banker

w/ intent to convey a FS to grantee & retain for self a LE: No

w/ intent to make it presently effective: No, not recorded

w/out reserving right to recall: No, he reserved right to recall


RECORDING STATUTES
Not on Exam !!!
General
- About who takes title to land when there’s <1 title interest in prop


- All property interests are recordable & should be, whether it’s a long-term lease, FS, mortgage, lien, judgments, covenants

- All jsds set § req’ts 
- TX is race-notice; Harris County uses grantor-grantee index (majority)
Purpose: Avoid conflict b/w diff parties w/ same prop interest in a parcel of land 

Use: Prevent fraud from selling same parcel multiple times. One gets title to the land. Other can file for fraud.
In legal terms: Enacted to establish priorities among claims re property & 
          to provide adequate means by which those w/ a property interest may protect their rights

Policy
1) Encourage existing owners to record, to give everyone in the world notice of their ownership of a property interest
    By recording, the landowner protects them from losing property from later purchasers

2) Protect subsequent purchasers from being defrauded, by others, selling same property to multiple parties


3) Reward bona fide purchasers for value, who do everything w/in their power to discover if prior conveyances took place


4) Punish prop owners who don’t record, thus leaving themselves at risk of losing title to bona fide purchasers

3 Types of Jurisdictions
1) Race Statute – 1st purchaser for value to record prevails (regardless of notice) “It’s a race to record” (Only LA & NC)
2) Race-Notice – A subsequent purchaser for value w/out notice & who records 1st , prevails (50%,TX)
3) Notice – A subsequent purchaser w/out notice prevails
Shelter Doctrine  - Once title vests by virtue of the recording §, a subsequent grantee receives title

Types of Indexes


1) Grantor-Grantee – Listed by name


2) Tract Index – Sheet of paper in a book that defines parcel X

Buyers of Apartments


- Buyer has duty to research & inquire w/ every individual tenant


- Written inquiry is enough


- Don’t punish pre-paying tenant. Buyer had duty.


- +1 year leases & rent pre-payment ( Should record
	

	1) O ( A [A records] O ( B [B records]

Race: A wins bc purchaser for value that recorded first

Notice/Race: A wins b/c first purchaser for value without prior notice & first to record

Notice: A purchaser for value without prior notice; B took with notice thus looses

2) O ( A, O ( B, [A records] [B records]

Race: A 

Notice/Race: A

Notice: B – subsequent purchaser for value without prior notice

3) O ( A, O ( B, [B records] [A records]

Race: B – First to record

Notice/Race: B subsequent purchaser without prior notice that recorded first

Notice: B – purchaser without prior notice


	JEFFERSON CTY v. MOSLEY

	π contends a right-of-way for public purposes across lands in a gov’t subdivision. ∆’s had notice of sufficient facts to give them inquiry notice about its existence & extent. Π argued seller had notice at execution of the deed from his grantor to him by the existence for + 20 years of a public rd traversing a portion of the property & bc of an exception in his deed, which stated the property was conveyed subject to all rds, easements, & rights-of-way. Ct agreed R&R.

1) Seller not a bona fide purchaser for value w/out notice of county's easement (had notice)

2) Thus, seller's title was subject to the easement

- Seller could convey to the purchasers' no better title than he possessed. Therefore, purchasers' title was subject to the easement.  

- Constructive Notice ( Deed mentioned taking prop in fee w/ exception of public Rds & ROWs

- Shelter Rule: Notice ( Can’t convey property he didn’t have 


	MATINIQUE REALTY v. HULL

	π purchased a leasehold interest in a 55-apt building where ∆ tenants resided. π brought suit for recovery of past due rent. ∆’s asserted the entire rent-term was paid in advance to the former lessor who sold the building to π. TrCt granted ∆’s motion for summary judgment. π argued the prepayment of rent didn’t bar recovery when it was inconsistent w/ the lease-terms. π also argued they had no notice of the advance payments & wasn’t req’d to make inquiry of each tenant as to his rights under his tenancy. Ct noted a lessee's rights for a term of years survived the assignment of a lessor's interest. π had a duty to inquire about ∆’s rights under the lease. Ct held w/ respect to the details of a tenant's leasehold arrangement w/ his landlord, the purchaser's duty of inquiry didn’t vary w/ the number of tenants occupying the property. Affirmed. **Held apt purchase to a high duty & was in diff states***

Rule: If you’re in the business of buying apts, you can’t just rely on the written lease. 

Policy: Don’t punish pre-paying tenant. Punish new owner w/ duty to research & inquire w/ all tenants. Written inquiry sufficient


	GATES RUBBER v. ULMAN

	Π possessed leased property & option w/ right to purchase. Only a short-form lease was recorded prior to possession. Π notified ∆ trustees of its exercise of the option, but they wouldn’t comply. Π brought suit against them seeking specific performance of the option. TrCt & CtApp for ∆. Held π’s act of selectively & incompletely recording the documents evidencing its rights lulled subsequent purchasers into a false impression they’d been given notice of π's rights. Π’s additional option to purchase didn’t confer a right to modify the existing lease, but instead granted rights different from those of the lease.  The short-term lease & the possession of prop complies & is consistent w/ the short term lease then you don’t have a further duty to inquire (CA). L didn’t have a duty to inquire beyond what is recorded.

*** π’s a sophisticated company that’s been there for a long time & should’ve known to record their option to purchase ***


	SABO v. HORVATH

	Lowery conveyed same 5 acre tract of land 2x; to Horvath, then Sabo by quit-claim deed (only gets what he had).  Lowery’s interest originated from a land patent.  Lowery conveyed prior to receiving patent & to π afterward.

Rule: Conveyance of real property is void as against a subsequent innocent purchaser for a valuable consideration of the property whose conveyance is first duly recorded.  An unrecorded instrument is valid as against one who has actual notice of it.  A purchaser has notice only of recorded instruments that are within his chain of title.  

Rationale: Lowery complied with § to have an interest in land, capable of conveyance.   ∆ recorded prior to Lowery’s receipt of the land patent ( π didn’t have constructive notice.  ∆’s interest 1st recorded.

***Bona fide purchaser’s duty to discover legal title-owner. π was a bona fide purchaser for value w/out notice ( Takes title ***


ATTACKING AN EASEMENT ESSAY 
1. FSA or EASEMENT?

Factors
1) Amount of Consideration




more=FSA, less=Esmt

 Can she do better with real tits?
2) Specificity of description




same
3) Degree of Limitation of use




same
4) Best interest that serves intent of the parties
5) Wording








convey/bargain/sell=FSA, grant=Esmt
6) Recipient & tax-payer





taxpayer=FSA
7) Treatment of property by heirs/assignees

FSA ( Intent to create a FSA is presumed when real property is granted, unless it appears a lesser grant was intended

Easement (
















LPNNM


1) Limited use/enjoyment



2) Protects against 3rd party interference w/ use/enjoyment



3) Not subject to will of land-possessor



4) Not a normal incident of interest-possession



5) May create by conveyance
2. TYPE OF EASEMENT?












DESENAT

1) DEFINE EASEMENT - A non-possessory interest of a right to use land in possession of another for a specific purpose

2) EXPLAIN WHAT THE EASEMENT IS IN AS MUCH DEPTH AS POSSIBLE

3) §oF MET? WHY?













WIWDS


1) Writing (& Dated)


2) Identify both parties 



3) Words Manifest intent (to create an easement, assign, etc)



4) Describe land affected (Rights & duties of parties)



Easement Appurtenant must describe both sets of land



Easement in Gross must describe only the burdened land


5) Signed at least by grantor (pref both)


4) Argue EXPRESS vs. implied



Express ( Arises when O agrees to burden his land (gives non-possessory right)




Implied from prior existing use ( Not in writing but O doesn’t object




Requirements












SERO
1) Severance of title held in common ownership

2) Existing, apparent, & continued use when severance occurs


a) Quasi-easement existed





b) Shows intent of original owner
3) Reasonable necessity for use at the time of severance (TX Strict necessity)

4) Often arises when Implied intent the conveyance not terminate the prior use but neglect written agreement 




Factors













SPAWN TRECCC

1) Terms of conveyance
2) Consideration paid





3) Claim made against a simultaneous conveyee

4) Necessity

5) Reciprocal benefit to conveyor & conveyee

6) Manner used prior to conveyance & subsequent actions by parties

7) Extent to which prior use was known by the parties

8) Best result to meet reasonable expectations of owners & purchaser, & arrive at fair result for parties

9) Ability of parties to avoid confusion

10) Policy 

11) Size, shape, & location of land

12) Caimant is conveyor or conveyee (Who is favored???)



5) Argue Necessity vs Non-necessity



Easement by Necessity ( Must be absolutely necessary (IE: Landlocked parcels are always appurtenant)
Requirements 

1) Severance of title held in common to land ownership
2) Reasonable necessity at time of severance but no prior use (*Main, TX=Strict, no other method of access)

Factors














DIPPB





- Distance






- Injury to person on estate passage granted






- Practicality





- Prior conduct ( Evidence if Intent & Necessity
- Benefit to D parcel

6) Argue Appurtenant vs. In gross. Why?


Appurtenant ( An easement appurtenant is a non-possessory right to the use of another’s land. An easement created to attach to & benefit a certain parcel of land. The land for whose benefit the appurtenant easement is created is called the D estate. When the D estate is transferred, any easement appurtenant to it automatically passes w/ it. It doesn’t matter is the easement was mentioned in the conveyance





- Rebuttable presumption for appurtenancy due to a public policy of alienability !!!





- Allows one to use property to fullest extent





- If it in gross ( Ties land up too long


In Gross ( An EiG is a non-possessory right to the use of another’s land, but is a mere personal interest. It is an easement for a particular person, not for a particular tract of land. An EiG is created when the easement interest holder acquires a right of special use in the S estate independent of his ownership or possession of another tract of land. 


7) Affirmative or Negative?



Affirmative ( D holder has a right to do a particular act on S estate



Negative ( D holder has a right to prevent S holder from performing acts they’d otherwise be able to do
3. TRANSFERABLE?
1) WAS IT APPURTENANT or IN GROSS?
Deed Specifies the type of Easement (
 
- Give full force & effect to words in deed

- Don’t consider ROC, reasonableness, or scope

- Greaves Clear Manifestation of Intent  - When an express intent to convey an easement is manifest, it can’t be undermined by language demonstrating otherwise 
Deed Doesn’t Specify the type of Easement ( 
- Unless there’s evidence the parties intended otherwise, the holder of an easement or profit is entitled to use the S estate in a manner reasonably necessary for the convenient enjoyment of the servitude
- NW Realty Ambiguous instrument - Intent of the parties, particularly the grantor, must be ascertained by considering all the language in the instrument  
- Look to the intent of the grant & reasonable expectations of the parties

- Consider language, circs, & reasonableness
- ROC, reasonableness, scope

2) Appurtenant (
Transfer of D Estate ( Benefit runs w/ the land unless expressly excluded


Is there a running of the benefit issue?
Transfer of S estate ( Burden runs w/ the land








Is there a running of the burden issue?
3) In Gross (
Transfer of D Estate ( Benefit only passes to a successor if signed in writing (§oF)  Is there a running of the benefit issue?
Transfer of S estate ( Burden runs w/ the land (S estate)





        Is there a running of the burden issue?
ATTACKING A COVENANTS ESSAY
1. Define Covenant - A promise bw parties concerning use of the land to do or refrain from doing something


Covenant in Gross - Simply contractual covenants that benefit a person, not the land. Purely personal & can’t bind successor


Real Covenant - A promise concerning right to use of land that benefits & burdens the original parties & successor



Negative or Affirmative? What not to do vs. Promise to do something

2. §oF Met. Why?


1) In writing
2) Identify grantor & grantee
3) Intent to create real covenant that binds successor
4) Describe the lands affected
5) Signed at least by grantor
3. IS IT VALID?
1) Serve a valid purpose
Reasonableness Factors 


1) Intent when executed & whether a viable purpose at the time that didn’t interfere w/ commercial law





2) Impact on considerations exchanges (may provide value)


3) Clear & express conditions


4) Recorded? Actual Notice?


5) Reasonable area, time, duration (perpetuity may be unreasonable)


6) Unreasonable restraint on trade? Secures monopoly


7) Interferes w/ public interest


8) Reasonable at time executed, changed circumstances



2) Reasonable 

Cts look to
- Legitimacy & importance of servitude’s purpose

- Fairness

- Impact on alienability & marketability 

- Impact on competition 

- Interference w/ fundamental rights & expectations of owners

Inconvenience Factors 
- Duration long or indefinite 

- Burden on promisor > Benefit to promise

- Purpose could be accomplished by means other than a covenant running w/ the land 

- Serves only frivolous or whimsical purposes 

- Covenant’s existence makes it difficult to sell or use property

- Promise can be performed by original promisor as easily as it can be performed by the possessor



3) Rational relationship to the purpose



4) Benefits to the whole outweighs burdens to the one



5) Not arbitrary in substance or enforcement



6) No violation of fundamental property rights 




- ETPU or 



- Public policy

4. Covenants Chart (Traditional)
	AT LAW
	EQUITY

	∆ Burden
	Π Benefit
	∆ Burden
	Π Benefit

	Intent
	Intent
	Intent
	Intent

	Notice
	
	Notice
	

	*T&C
	*T&C
	*T&C
	*T&C

	*H. Privity
	
	
	

	*S. V. Privity
	*R. V. Privity
	
	

	* Not req’d for Modern Restatement
Modern View no longer uses “at law” or “Equity ( Just called Covenants Running w/ the Land

*Other elements of intent & notice are easier to prove
For burden at law, under the old rst: Burden doesn’t run unless it benefits land of promise or promisor in a physical way


5. Covenants Chart (Modern)
6. Argue Defenses to Covenants
1) Waiver of enforcement (or acquiesced)
2) Estoppel due to detrimental reliance
3) Estoppel due to laches (Undue delay)
4) Formal, recorded release
5) Abandonment: Overtly given up due to stopped enforcing covenants (EX: Allowed neighborhood deterioration)
6) Unclean hands
7) Merger

8) Eminent Domain
9) Changed Circs: Changed conditions adversely affect benefitted lots making it impossible to achieve original parties intent

10) Relative Hardship: On ∆ & π’s benefit is relatively minor, especially if ∆ acted w/out knowledge of the covenant

11) Public Policy
12) ETPU ???
ATTACKING A TAKINGS ESSAY
Taking of private property by gov’t action for public use or purpose with just compensation
1. IS THERE A TAKING?
	TAKING
	NO TAKING

	- Permanent physical occupancy (even minor)( $ req’d

- Regulation deprives owner of all economic benefits ( $ req’d 

- Gov’t requires physical occupation

- Unreasonable regulations (100%) (strong use restriction)

- Can’t alter or demolish

- No due process

- Violates bundle of rights

- Gov’t forces strangers on private land “Stranger Danger”
- Some physical occupation allowed by the gov’t ( Physical taking & must compensate !!!

- Doesn’t matter how small the space takes up !!!
- Doesn’t matter how great the purpose !!!
- Space of land taken ( Violates right to exclude !!!
- Gov’t dam permanently floods property

- Gov’t requires easement for public to access private pond

- Physical occupation of land more severe than use of property

- Constant military planes pass over land, chickens die (indirect)
	- Temporary Invasion ( Comp not req’d

- Reasonable Regulations (75% value decrease)

- Not negated by transfer of wealth (EX: Zoning)

- No substantial profit or value loss

- Voluntarily rents/allows 3rd part possession

- Necessary for public good

- Public program for economic purpose (adjusts benefit/burdens)

- Gov’t req’s free speech area in retail center ( Shoppers invited

- Gov’t req’s rent ceiling on mobile homes ( Merely regulates


2. WHAT TYPE OF TAKING? Examine all 3
Loretto Physical Taking ( Permanent or physical occupation of property by gov’t or stranger & a regulation deprives property owner of all economic benefits
Lucas/Penn Central Regulatory Taking ( Must be denied all economically beneficial or productive use of land. Lucas/Penn Central Per Se Rule. If gov’t denies property O all economic use of his land, it’s equivalent to physical appropriation w/out formal condemnation proceedings

Dolan Development Exaction ( Condition to grant a request for development permit req’s some dedication, relinquishment, or conveyance of specified land. The gov’t may demand property or $
2. What gov’t interest are they trying to protect?
Which takings test to use?

Physical taking ( Loretto


Total taking of all economic viable use? ( Lucas

Total taking of some economic viable use ( Penn Central
( Loretto Physical Takings 
1) Significant economic impact of the regulation (especially degree of interference w/ investment-backed expectations)
2) Character of the gov’t action 

3) Taking more readily found when interference w/ property characterized as a physical invasion by gov’t vs

   
     Interference from a public program that adjusts the benefits & burdens of economic life for a common good

( Regulatory Takings
Penn Central Balancing Factors !!! – Gov’t deprives landowner of SOME beneficial/productive use 

(complete diminution in value ( Taking)
1) Economic Impact on claimant 

2) Extent the regulation interferes w/ investment backed expectations 

1) Degree of property diminished in value

- Did taking take all economically viable uses?  Prevents reasonable return on prop?
- Regulation reasonably related to promote general welfare ( No taking (even if significant dimunition)

2) Remaining economic viability

3) Reciprocal advantage to the owner

3) Character of gov’t action

- Base on physical intrusion the gov’t is doing !!!  
- Takes away all viable uses ( Compensate
Lucas Per Se Total Taking Factors – Gov’t deprives landowner of ALL economically beneficial/productive use
1) Degree of harm to public lands & resources
2) Social value of claimant’s activities & their suitability to the locality
3) Relative ease w/ which the alleged harm can be avoided
*Can prove w/ facts ( Taking. Use Lucas per se rule !!!
*Can’t meet Lucas Per Se Rule ( Use Penn Central !!!


( Dolan Test: Development Exaction Constitutional if… 



1) Essential nexus b/w legitimate state interest & the permit condition (exaction) req’d by the gov’t &




2) Projected impact development is roughly proportional to the exaction (gov’t demand)

3. Remedy

1) Landowner receives full market value (FMV) of property on date of taking
2) 

TEST TIPS
Classroom Tips


- 1 free non-prepared recitation


- Rule of Six - Write, listen, think, practice regurgitating, role-play, & practice

- Easements ( Chart out rules of law, construction & presumptions 



- Understanding Property Law: Covenants section is great

- Analyzing Cases: T Analysis 
General Exam Information

- Practice Exams: Stanley library tab 

- Very similar to principle problems

- Question: Usually a page of facts & then an assertion asking for analysis (Discuss the rights of the parties…)

- Analysis: Expects deep analysis. Basic analysis is C+ or B-


- Case Names: Relevance increase grade substantially

- Leaves a lot of room for the what ifs

- Use Ct language

Exam Topics

- Major Topics on last 3 exams: Easements/Deeds, Covenants, Gov’t Takings 


- Public Policy: Heavily weighed, Big Environmentalist

- Principle Problem Assignment 22 ( Questions for test to use

- CIC’s ( Unlikely to be on the essay (Langdell)


- Takings ( Don’t have to know which taking it is—argue all 3 types every time


- Regulatory Takings ( Must use Penn Central/Lucas test on exam for regulatory takings
Answering an Essay Question


- Begin each topic w/ the definition


- Don’t assume anything, write simply & explain everything


- Analysis 1) Law; 2) Application; 3) Policy
Langdell

Langdell Scholar: Jared Groden 512-507-9123

Deed Drafting


- Easement Essay + draft deed (1 hour)



- Explain what type would best serve the parties: (EX: Party A would want an EiG bc…)



- Draft the deed 




- I, Corbin Dodge, hereby grant an EIG & not appurtenant, to Marcus A Schrills




- Only temporary in nature & not assignable or transferable, etc. 


- Make it valid under §oF




- Signature block for grantor & grantee, time stamp of city tax office (both sign + W)




- Constructive notice filed with the city, certified document sent to give actual notice & hand delivered 



- Policy to explain details clarify drafting (EX: The reason I said “specific language” was bc it satisfies an EiG)

Fact Pattern from Langdell’s Test


- A sent an email to B saying he could use their pool. A went to jail & kids inherit, put a bar on gate.


- §oF’s ( Consider email ETEA
- Easement question was very similar to last semester
EXAM FORMAT
Parts 1 2 3 are direct questions, not hypos. 
EX: “List all defenses to covenants, explain, discuss, & give ex’s.” Wants lists, definitions, explanations, & cases where appropriate

Parts 4 & 5 are hypos. 

Answer all calls of questions. Be comprehensive, narrative. May headline paragraphs. Full sentences. Take the roll (EX: Judge). Address their strengths & weaknesses, and the strengths and weaknesses of the opposing counsel. If she asks for a memo, make it look like one. Prefers typed or pens. Don’t have to answer in order, just label. 
- If computer freezes, note this in the bluebook.
- Know all SupCt case names (mainly govt takings). If you can’t remember the case name, may use “Cat lady case”

- May bullet missed points during last 3 mins. Will read if maj of us do it.

- All 5 sections are completely diff topics

	SPRING 2005 PRACTICE EXAM

	Covenants Question #2



1st Paragraph


- Topics to Discuss: §oF ( Exact language, no ambiguity, both signed, constructive notice 



- Spot the Potential Issue: “as long as they’re in use”



- Deed gives new buyers constructive notice (actual notice may be an issue)


2nd Paragraph

- L has everything J had. Expands into 4 lots

- 99 Yr lease: Sounds like a FS. Very few businesses stick around for 99 yrs. Could argue lessor-lessee

CIC Question #3: Unlikely 
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